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MAJOR SPORTS EVENTS: HOW TO PREVENT AMBUSH
MARKETING?

by Jean-Michel Marmayou’

SummaRy: 1. Introduction—2. Callinginthe Lawmaker — 3. Applying common law
mechanisms — 3.1 Intellectual and industrial property law — 3.2 Property rights —
3.3 Consumer law — 3.4 Prevention of unfair competition—4. Ad hoc L egislation—
4.1 Examples—4.2 Classifications—4.3 Negative Aspects—5. Search for aSolution
—5.1 Contractual Approaches—5.2 Individual Contracts—5.3 Codes of Conduct —
5.4 Limitsof the Contractual Techniques—6. On-siteinterventions—6.1 Enhance
exclusiveness — 6.2 Enhance Sponsorship Programme Activation — 6.3 Human
Means

1. Introduction

Itissaid that the most repressive systems of thought arefertileground for innovative
and forward-thinking ideas. Equally, “ambush marketing” is only present in the
most constraining legals systems that challenge the creativity of advertising
executives.

Even so, ambush marketing is not alegal concept. Thereis no trace of this
Englishterminlegal dictionariesor other lexicons. Infact, it isan expression used
by specialistsin advertising strategies. A certain Jerry Welsh who, in the 80s, was
world marketing director for American Expressand as such sponsored the national
athletics teams for the 1984 Olympic Games,! claims to be the inventor of the
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concept. Nowadays, the expression “ambush marketing” has come to mean a
marketing strategy that consists in a company hitching a ride on the back of the
sponsor of a sports event whose programme of sponsorship is particularly ill-
conceived and/or poorly executed. Thisfailing opensthe door to ambush marketing.
However, this does not constitute improper conduct in its own right but rather a
skilful publicity ploy. Eventhough not alegal concept, ambush marketing could not
exist without alegal background.

There has been a substantial increase in ambush marketing since the 1984
gamesand the |OC, having suffered particularly, hasbeen joined inits misfortune
by a growing number of international organizers of major sports events. FIFA is
foremost among them since the football world cup is without doubt one of the
largest sports events on the planet.

There aretoo many examples of ambush marketing? for them to be recounted
here.® Therefore this paper will be limited to an overview of its general context.

The term “ambush marketing” has existed since the 1984 games with the
concept defined and developed in papers by American analysts.* It soon became

20n the major categories of ambush marketing, cf. : T. MeenacHAN, «Ambush Marketing: a threat
to corporate sponsorship», Soan Management Review, fall 1996, 38, 1, 103-13. D. Crow & J.
Hoex, «Ambush marketing: A critical review and some practical advice», Marketing Bulletin 2003,
14, 1 (http://marketing-bulletin.massey.ac.nz).

8Cf.: S.BearsY & B. SiecaL, «From the stadium parking lot to the information superhighway :
how to protect your trademarks frominfringement?», Journal of college and university law, 2002,
633. C. Pina ET A. GiL-RosLEs, «Sponsor ship of sports events and ambush marketing», European
Intellectual Property Review, 2005, 27(3), 93-96.

4D.-M. SanDpLER & D. SHanI, «Olympic sponsorship vs. ambush marketing: who gets the gold?»,
Journal of Advertising Research 1989, 29, 9-14. J. ManDpEsE, & A. FAHEY, «Sponsorslash Olympic
ambushers», Advertising Age 1992, 63(7), 3, 55. S. McKEeLvey, «NHL v. Pepsi-Cola Canada, Uh-
Huh'! Legal parameters of sports ambush marketing», Entertainment and sport law, Fall 1993, at.
5. S. McKELvEY, «Atlanta 96 : Olympic countdown to ambush armageddon?», Seton Hall journal of
sport law 1994 n° 397, 414. T. MeenaGHAN, «Ambush Marketing: immoral or imaginative practice?»,
Journal of Advertising Research 1994, 34, 5, 77-88. J. JENseN, «Flaunting therings cheaply : non-
sponsors of Olympic gamesinstead back teams», Advertising Age 1996, 67(28), 4. T. MEENAGHAN,
«Ambush Marketing: athreat to corporate sponsor ship», Soan Management Review, fall 1996, 38,
1, 103-13. R. N. Davis, «Ambushing the Olympic games», Villanova sports and entertainment law
journal 1996, 423. T. MeeNAGHAN, «Ambush marketing : corporate strategy and consumer reaction»,
Psychology & Marketing, vol. 15, n° 4, 1998, 305. M. Pavne, «Ambush marketing : the undeserved
advantage», Psychology & Marketing, vol. 15, n° 4, 1998, 323. S. TownLEY, D. HARRINGTON & N.
CoucHmaN, «Thelegal and practical prevention of ambush marketing in sports», Psychology and
Marketing, vol. 15, n° 4, 1998, 333. P. O’ SuLLivaN & P. MurrHY, «Ambush marketing: the ethical
issues», Psychology & Marketing, vol. 15, n° 4, 1998, 349. SHani D. & D.M. SaNDLER, «Ambush
marketing : is confusion to blame for the flickering of the flame?», Psychology & Marketing, vol.
15, n° 4,1998, 367. S. R. McDaNIeL & L. KiNNEY, «Theimplications of recency and gender effects
in consumer response to ambush marketing», Psychology & Marketing, vol. 15, n° 4, 1998, 385.
A.C.McAuLEY, & W. A. SutTton, «In search of a new defender : the threat of ambush marketingin
the global sport arena», International journal of sports marketing & sponsorship 1999, 1, 64-86.
D. SHani & D. M. SanbpLER, «Counter attack: heading off ambush marketers», Marketing News
1999, 33(2), 10. J. A. Trizopl & M. SuTHERLAND, «Ambush marketing - An Olympic event», Journal
Brand Management 2000, 412. M. LyBERGER & L. McCaRTHY, «An assessment of consumer
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global .5 Although many have sought to defineit accurately they haveall encountered
the problem of itslegality.

Some consider that it isanillicit business practice by a company trying to
create an association between its products and services and a media event, in
general asport, in order to draw acommercia benefit from the reputation of this
event, but without being the organizer and without having to obtain the slightest
authorization from the organizer. The result is that, in the long term, ambush
marketing will diminish the value of the exclusive rights acquired at some cost by
the official sponsors of the event. This definition has pleased the legislators in
certain countries who, on the request of the organizers of sports events, have
incorporated it into their body of standards. For instance, Italy explicitly prohibited
ambush marketing for the duration of the 2006 Winter Games by definingit as“all
activities paralld to those of the entities officially authorized by the organizers
in order to obtain financial gain”.®

knowledge of, interest in, and perceptions of ambush marketing strategies», Sport Marketing
Quarterly 2001, 10, 130. A. MoormaN, «Olympic trademarks: Citius Altius Fortius - Faster, higher
and stronger trademark protection for the USOC and its protected marks», Sport Marketing
Quarterly 2001, 11(1), 202. A. M. WaLL, «The game behind the games», Marquette sports law
review, spring 2002, 557. S. A. BEarsy, «Marketing, protection and enforcement of NCAA marks»,
Marquette sportslaw review, spring 2002, 543. N. K. NisH, «How far have we come? A look at the
Olympic and Amateur sports Act of 1998, the United Sates olympic committee, and the Winter
olympic games of 2002», Seton Hall journal of sport law 2003, 53. S. McKELvEY, «Unauthorized
use of event tickets in promotional campaign may create new legal strategiesto combat ambush
marketing: NCAA v. Coors», Sport Marketing Quarterly 2003, 12(2), 117. J. K. ScHmiTz, «Ambush
marketing: the off-field competition at the Olympic games», Northwestern Journal of Technology
and Intellectual Property, vol. 3, n° 2, 2005, 203. J. Graby & S. McKELVEY, «/Ambush marketing

the legal battleground for sport marketers», Entertainment and Sports Lawyer 2004, 8, 13. A. M.
MoormaN & T. C. GReeNwELL, «Consumer attitudes of deception and thelegality of ambush marketing
practices», Journal of legal aspects of sport, summer 2005, 183. E. VassaLLo, K. BLEMASTER & P.
WERNER, «An international look at ambush marketing», Trademark reporter, nov-dec. 2005, 1338
(pub. aussi in Intellectual property journal, déc. 2009, 87).

5 J. Luck, «Combating ambush marketing in Australia», Managing intellectual property, may
1998, 17. J. SeBeL & D. GyneELL, «Protecting Olympic gold : ambush marketing and other threats
to Olympic symbols and indicia», University of New South Waleslaw journal, vol. 22, 1999, 691.
C. KenpaLL & J. CurTHOYs, «Ambush marketing and the Sydney 2000 Games (Indicia and I|mages)
Protection Act: A Retrospective», Murdoch University Electronic Journal of Law, vol. 8, n° 2, 2001,
[14]. J. Hoek & P. GenpaLL, «Ambush marketing: more than just a commercial irritant?»,
Entertainment law, vol. 1, n° 2, summer 2002, 72. C. GARRIGUES, «Ambush marketing: robbery or
smart advertising?», European Intellectual Property Review 2002, 24(11), 505-507. L. MiSENER,
«Safeguarding the olympicinsignia: protecting the commercial integrity of the Canadian olympic
association», Journal of legal aspects of sport, winter 2003, 79. A. PAQueT, Lerégimejuridiquede
I” ambush marketing, Mémoire CEIPI, 2006, (www.ceipi .edu/upl oads/media/M emoire_Paquet.pdf).

L. ARceLIN-LEcUYER, «De la difficulté d' appréhender I’ opportunisme commercial: I’ exemple de
I”ambush marketing», D. 2008, 1501. P. Van Den BuLck, «Quel régime juridique pour I’ ambush
marketing?», Comm. com. électr. 2007/10, étude 26. F. Buy, J.-M. MarmAyou, D. PoraccHia, F.
Rizzo, Droit du sport, LGDJ 2009, n° 1181 et s. P. JoHnson, «Look out ! It's an ambush!»,
International sports law review 2008, 2/3, 24. V. Forti, A. GENTILONI SILVERI, J. Ficus Diaz ET .
MEezzaNoTTE, «Ambush marketing: una ricerca interdisciplinare sulle tutele», Riv. Dir. Ec. Sport,
2009, n° 2, 13. |. CHEerPILLOD, «La protection contre le marketing sauvage (ambush marketing)»,
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Some courts have also adopted such a definition.”

Others consider that ambush marketing consists in making use of an
opportunity to develop businessin away that is not prohibited on legal grounds.
According to this approach thereisnothing illegal about ambush marketing. This
has been confirmed by certain court judgements. For instance, the Delhi high
court in India has stated that the term “ambush marketing” is not part of thelegal
terminology and the practice doesnot initsown right constitutes unfair competition,
does not seek to mislead the public, but on the contrary is an instrument that uses
the opportunity presented by an event to further its own commercial goas?® In
France, a recent judgement asserted that “sponsorship cannot deprive another
economic player from basing its publicity on a sport provided it does not use
the symbols or logos of the federation that organizes the event, nor the image.
A sports event belongs to everyone because it constitutes part of current
affairs and only its direct or televised showing can be the subject of specific
rights acknowledged by article L.333-1 of the Code des Sports [Law on
Sportsg]” .

Without overlooking the difficulty of finding alegal definition for ambush
marketing,'® we are neverthelessinclined towards aliberal concept, if only because
of the protective mechanismsthat already exist inthe common principlesof ordinary
law, and especially inthefield of intellectua property rights. Indeed, these contain
al therestrictions that the art of the “ambusher” is seeking to circumvent.

From amarketing standpoint, the“ambush” therefore consistsin exploiting
al unprotected business opportunities. On the contrary, thosewho, like FIFA, suffer
from ambush marketing will do their best to make the commercial opportunities
around their event aswatertight as possible. Although thereis no reason why they
should not seek the assistance of acountry’slegidative body (1), neither isthere
any excuse for them not putting their own house in order (I1).

in Sport et propriétéintellectuelle, Bruylant, LGDJ, Shulthess, Université de Geneve, 2010, 21. S.
Jew, «Qatar ! 2022 ! Ambush marketing — stealing the limelight», AT Law update 2011, 238, 48.
61.n° 167/05, 17 ao(t 2005 (law that expired on 31 Dec. 2006), Misure per latutela del simbolo
olimpico inrelazione allo svolgimento dei Giochi invernali « Torino 2006 », Gazz. Ufficialen 194
del 22 agosto 2005.

”InFrance, see: CA Paris, 10févr. 2012, Cah. dr. sport n° 27, 2012, 247, note F. MARTIN-BARITEAU :
« Lefait pour une entreprise de serendre visible du public lors d’ un événement sportif ou culturel
afind'y associer sonimagetout en évitant derétribuer les organisateurs et de devenir un supporter
officiel constitue une situation d’ ambush marketing qui constitue une faute au regard des dispositions
del’article 1382 du codecivil ».

8 Delhi High court of India, case : ICC development (Int’| Ltd.) v. Arvee Enterprises& Philips, 2003
(26) PTC 245 (Del)

S TGI Paris, 3°ch., 1%¢ sect., 30 mars 2010, RG n° 08/07671, Fédération francaise de rugby c/ Fiat
France, Léo Burnett et autres, Cah. dr. sport n° 20, 2010, 141, note J.-M. Marmayou.

10 A, PAQuET, Lerégimejuridique del’ ambush marketing, Mémoire CEIPI, 2006, (www.cei pi.edu/
uploads/media/Memoire_Paquet.pdf). L. ArceLin-LEcuYER, «De la difficulté d'appréhender
I’ opportunisme commercial: I’ exemple del’ ambush marketing», D. 2008, 1501. P. Van Den BuLck,
«Quel régime juridique pour I’ambush marketing?», Comm. com. électr. 2007/10, étude 26.
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2. Calling in the Lawmaker

Ambush marketing is atransnational phenomenon.** Both its use and prevention
require the development of analogous legal strategies since this phenomenon is
found more especially at major international sports events which, although they
take place on the territory of only one country, are broadcast and followed in
many others. Therefore, we will examine the various legal techniques used in
different countries to try and prevent ambush marketing. The first of these
techniques consistsin bringing to bear all the resources of ordinary law in order to
protect the various aspects of the official sponsoring programme (see A below).
Secondly, certainly more effective but also more debatabl e, isthe enactment of an
ad hoc law (see B below).

3. Applying Common Law Mechanisms
3.1 Intellectual and Industrial Property Law

Intellectual and Industrial Property Law (trademark, copyright, industrial design) is
the defence instrument that the victims of ambush marketing first turn to. It isthe
first recourse that comes to mind due to the worldwide harmonization that
characterizesthisbody of text. It correspondsto both the international dimension
of sports events and to the ambush marketing campaigns that develop in their
wake.

The harmoni zation of the variouslegal instruments, treaties and international
agreements between countries means that legal recourse is available against
companies that use or imitate works, designs, logos, music, choreographies,
trademarks, etc. of another.’? These well-oiled mechanisms exist in amost all
countries of the world and there is no longer any need to demonstrate their
effectiveness. However, they are only really effective when used against rather
primitive ambushers. To use or imitate the trademark or the logo of another is a
stupid and maliciousinfringement of intellectual property rights. It is not ambush
marketing. Those who refer to asports event without using “ either thetrademarks,
logos or insignia of the organizers or the images and sounds that represent
the event” only “use the freedom to create publicity based on a current affairs
event, even though this is a sport” .2

1 See: Association international e pour la protection de la propriété intellectuelle: «The protection
of major sports events and associated commercial activities through trademark», Q 210
(www.aippi.fr).

2 Ex multis : Belgique : G. Sorreaux, «Ambush marketing: trop beau pour étre honnéte?», ICIP-
Ing.-Cons., 2008, n° 2, 149. G. Sorreaux, «Ambush marketing : too smart to be good ? Should
certain ambush marketing practices be declared illegal and if yes, which ones and under what
conditions?», Rapport belge delaLigue Internationale du Droit de la Concurrence, 2007.

BTGI Paris, 3°ch., 1%¢ sect., 30 mars 2010, RG n° 08/07671, Fédération francaise derugby c/ Fiat
France, Léo Burnett et autres, Cah. dr. sport n° 20, 2010, 141, note J.-M. Marmayou.
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Thelaw ontrademarksiscurrently ill-adapted to prevent ambush marketing.
It requires that the victim demonstrates the use of signs identical or similar to
thosethat it hasregistered for identical or similar products and services. Moreover,
in the event of areatively basic similarity, an ambush marketing campaign of
publicity can only be brought to an end by demonstrating that there is arisk of
confusion in the public’'s mind, and damages obtained only by a convincing
demonstration of an effective confusion between the products. The intelligent
ambusher will avoid any risks of confusion in the public’s mind by accompanying
his campai gn with messages stating that heisnot an official sponsor of the event.4

Even so, it hasto be stressed that in the field of trademark law, the simple
association of two trademarksin the public’s mind through their semantic content
isnot sufficient initsown right to conclude that thereispossible confusion. Onthis
point, as on the others, there is no difference between for instance European
law® and American law.

Moreover, it has to be underlined that trademarks relating to major sports
events cannot be protected by trademark law alone. Infact, theinsigniaand symbols
concerning major sports events are often insufficiently distinctive and this may
compromisetheir registration in some countries.

For instance, although FI FA registered the community trademark “WM 2006" Y
with the Office for Harmonization on the Internal Market, it was not ableto register
“Fusshall WM 2006” nor “WM 2006” in Germany insofar as the German
Trademarks Office regarded these signs as descriptions of the event and hence
not capable of protection. Thiswas confirmed by the Supreme court of Germany.®

The same general principle was applied by the Delhi High Court which
considered the “World Cup” and “Cricket World Cup” to be generic and as such
not capable of protection as trademarks.*

In this context, it is easier to understand why the International Olympics
Committee requires that the National Olympics Committees and Games steering
committees ensure that their emblems contain a distinctive component and do not
simply limit themselvesto just the name of the ONC country in question.?

14 n many countries, thistype of precaution will easily rel ease the ambuser from liability under the
trademark laws, cf. L.-L. Bean, «Ambush marketing : sports sponsor ship confusion and the Lanham
act», Boston University law review, sept. 1995, 1099. J.-M. MarmAyou, chron. «Un an de sport
dans|edroit de la communication», Comm. com. électr. 2008/11, chron. 10, n° 4.

5 CJICE, 11 nov. 1997, aff. C-251/95, Sabel BV ¢/ Puma AG, Rudolf Dassler sport, Rec. CJCE, |,
6191. — CJCE, 22 juin 2000, aff. C-425/98, Marca Mode CV c/ Adidas AG et Adidas Benelux BV,
Rec. CJCE, |, 4861.

%6 L.-L. Bean, «Ambush marketing: sports sponsorship confusion and the Lanham act», préc.

T OHMI, division d annulation, 28 oct. 2005, Ferrero oHGmbh / FIFA (réf. 969C 002155521).
18 Bundesgerichtshof, 27 avr. 2006 (2 arréts), |, ZB 96/05 (Fussball WM 2006) et |, ZB 97/05 (WM
2006) (www.bundesgerichtshof.de/). Adde : C. Rutz, «Germany: trade marks—football World cup
2006 Merchandising», European intellectual property review 2007, 29(4), n° 63-64.

2 Delhi High court of India, case: ICC development (Int’| Ltd.) v. Arvee Enterprises & Philips, 2003
(26) PTC 245 (Ddl).

20 Art. 4.4 and thereafter of the text of application of articles 7 to 14 of the Olympic Charter.
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Moreover, the Olympic movement has sufficient power to ensurethat states
implement enhanced protection of its brands and insignia. In many countries, the
protection offered by the local law on trademarks is exceptional and derogates
substantially from ordinary law.

The first aspect of this process involves the States, many of whom have
certified the Nairobi Agreement? granting a legal assignment to the National
Olympics Committees. Asaresult, they do not need to register trademarks, mottos,
anthems or names associ ated with the Olympic Games. In Francefor instance, the
protection of Olympicsinsigniain favour of the CNOSF has been carved in stone
since the law 2000-627 dated 16 July 2000. This has now been incorporated in
articleL.141-5 of the Code du Sport. In China, a2002 decree assignsthe Olympic
insignia to the Beijing Games Steering Committee (BOCOG).% In Canada, the
Trade-MarksAct? grantsthe National Olympics Committeethe exclusiverightsto
use Olympicsinsigniaand emblems. Inthe United Kingdom, this protection takes
the form of the Olympics Symbol etc. Protection Act of 1995.24 In the United
States, it is the 1978 Amateur Sports Act,?® in New-Zealand, a 1994 law,? in
Argentinag, a1996 law;? in Brazil, the so-called Pelé law of 1998;% and in Greece
the 1994 law on trademarks.?

The second aspect is that the assigned rights are not subject to normal rules
of trademark law. In France, the Court of Cassation considersthat it followsfrom
article L.141-5 of the Code du Sport that “no person is authorized to register a
trademark, copy, imitate, affix, remove or modify emblems, mottos, anthems,
symbols and terms for purposes other than information and criticism without
the authorization of the French National Olympic and Sporting Committee” ,
from which it follows that “article L.141-5 of the Code du Sport has instituted
a separate and independent system of protection” .*° In China, automatic

2 The Nairobi Treaty of 26 Sept. 1981 covers the protection of Olympic insignia, (www.wipo.int/
treaties/en/ip/nairobi/) was signed by 46 countries (France did not sign).

2 Decree 345 passed by the Council of State of the PRC, 4 Feb. 2002, (http://fr.beijing2008.cn/
bocog/ipr/n214072517.shtml). Cf.: A. M. WAaLL, «Intellectual property protectionin China: enforcing
trademark rights», Marquette sports law review, fall 2006, 341. J. L. DonatuTi, «Can China
protect the Olympics, or should the Olympics be protected from China», Journal of intellectuel
property law, fall 2007, 203. F. MenpeL & C. Y1, «Protecting Olympic intellectual property », 17
China Law & Practice 33-34, May 1, 2003. D. E. Long, «Trademarks and the Beijing Olympics:
gold medal challenges», John Marshall review of intellectual property law, spring 2008, 433.

% Trade-marks Act, Unfair Competition and Prohibited Marks, R.S.C., ch. T-13, § 9 (2001).

2 Olympic symbol etc. protection Act (c. 32), 19 sept. 1995, S.I. 1995/2472, art. 2.

% Amateur SportsAct, Pub. L. 95-606, § 1(b), 92 Stat. 3048 (1978), codified at 36 U.S.C. § 380(a)
(1994).

% Fair Trading Amendment Act 1994, n°124 modifiant the Fair Trading Act 1986.

27 ey proteccion de simbolos y designaciones olimpicas, n°24.664, 16 julio 1996,

BArt. 87, L. n° 9.615, 24 mars 1998 — DOU 25/3/98 — (Lei Pelé).

2. n° 2239, 16 sept. 1994,

%0 Cass. com. 15 septembre 2009, n° 08-15418, Bull. civ. 1V, n°113; Cah. dr. sport n°18, 2009, 131,
note J.-M. Marmayou; lbid, 135, note V. Forti; Contrats, concu., consom. 2009/11, comm. 271,
obs. M. Maaurie-Vignal; Comm. com. électr. 2009/11, comm. 99, note C. Caron; LPA 30 mars
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protectionisassigned to six categories of signsand enablesthe BOCOG to prohibit
even non-commercial uses. Inthe United Kingdom, the ssmple association of ideas
with Olympicsinsigniaisregarded asan infringement. Inthe USA, the USOC, that
isto say the National Olympics Committee, doesnot need to demonstrate arisk of
confusion. It has the powers to prohibit certain uses, even non-commercial.
Furthermore, any third party guilty of breaching thisruleis not allowed to claim
exemption on grounds of good faith. All these points are widely discussed in
jurisprudence.®

In New-Zealand, athird party that uses Olympicssignsis presumed to have
checked the confusion aspect and the burden istherefore on the user to prove that
thereisno possible confusion. Conversely, in Canadaand in Argentina, protection
of Olympicsinsigniacomesunder the ordinary law system of trademark protection.

Brazil stands apart from all these countries. Its so-called Pelé law differs
from the othersin that it is applied not only to the Olympics Committee but to all
the sportsinstances and organi zers whose names and symbols are fully protected
on their own territory for an unspecified period of time, without there being any
need to register them.®

This enhanced protection of sports insignia helps to ensure that they fall
outside therealm of intellectual property rightsand are brought closer to asystem
of real ownership.

3.2 Property Rights

In France, specific provisions have been enacted conferring monopoly intellectual
property rights on certain organizers of both non-sports and sports events (those
designated by the Code du Sport). Infringing this right, that law 2010-476 of 12
May 2010 on games of chance extended to betting, is automatically sanctioned
without it being necessary to call on article 1382 of the Civil Code.* Thereisno
doubting the effectiveness of this legal provision in the fight to prevent ambush
marketing since it allows any breach of monopoly rights over sports events to be
penalized without any need to show bad faith or aprejudice suffered by the holder

2010, 13, obs. J-M. Marmayou. Contra: CA Paris, 2, 21 janv. 2011, RG n°® 09/20261, Pl avril
2011, n° 39, 227, obs. M. Sabatier; Comm. com. électr. 2011/11, 26, n° 10, obs. G. Rabu.

8L E. M. BaTcHA, «Who are the real competitors in the Olympic games? Dual olympic battles:
trademark infringement and ambush marketing harm cor porate sponsors», Seton Hall Journal of
sport Law 1998, 229. S. McKELvEY & J. Grapy, «An analysis of the ongoing global efforts to
combat ambush marketing: will corporate marketers take the gold in Greece?», Journal of Legal
Aspects of Sport, Summer 2004, 191.

S2Art. 87, L. n° 9.615, 24 mars 1998 — DOU 25/3/98 — (Lei Pelé).

3 Although there may still remain doubts, cf. : TGI Paris, 3¢ ch., 1% sect., 30 mars 2010, RG n°
08/07671, Fédération francaise de rugby c/ Fiat France, Léo Burnett et autres, according to which
the infringement to the rights to make use of «are to be analysed according to the principles of
tortious liability governed by article 1382 of the Civil Code and cannot therefore give rise to a
second prejudice founded on the same acts that were rejected on the same legal grounds» (Cah. dr.
sport n° 20, 2010, 141, note J.-M. Marmayou).
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of therights. However, although badly defined by the law,3 itsfundamental purpose
of covering competition or sports event remainsno lessreal .

Theseare general rulesconcerning intellectual property that are used so that
they areremarkably effective againgt certain ambush marketing practices. Article 905
of the BGB (German civil code) lays down that the rights of the owner of asports
ground cover (asin France) not only its surface but extend vertically upwardsand
downwards within the boundaries of its use. This article enables the owners of
stadiato prevent, for instance, the distribution of competitors’ marketing objects
within these boundaries.®

3.3 Consumer Law

Ambush marketing isapublicity techniquethat targets consumers. Itisnot surprising
thereforethat itsvictims seek to use publicity and consumer legisl ation to sanction
its perpetrators.

Many countries sharethe desireto protect their consumersfrom the harmful
effectsof misleading publicity. In Francefor instance, article L.121-1 of the Code
delaConsommation, Spain with its 1988 law,* the United Kingdom with its 1988
law,* Canadawith itslaw on competition dated 1985,% the United Statesthrough
the “Lanham Act”.* In any event, it is covered in European Union countries by
European directive 2005/29/EC, dated 11 May 2005 concerning the unfair business
practices of manufacturers with respect to consumers.*

These types of legal instrument are undoubtedly effective. Even though
there are intended more to protect consumers, they nevertheless contribute to
creating acivil liability over publicity that not only misleads consumers but also
destabilises acompetitive market.

However, the legislation on misleading publicity only targets those cases
where the company makes an assertion or uses a symbol to pretend that the
professional or product benefits from direct or indirect sponsorship. In fact, if
practised intelligently, ambush marketing will take care not to make an assertion
that could mislead the consumer.

% Aboveall concerning international competitions. On thispoint, cf.: G. LeBon T T. VERBIEST, «Le
droit au pari vsI’internationalité du sport: faites vos jeux!», Cah. dr. sport n° 20, 2010, 11.

% LIDC, Rapport international sur la question B, préc., 40.

% L. n° 34/1988, 11 nov. 1988, (BOE n° 274 de 15/11/1988), réf. 1988/26156. (www.boe.es/g/es/
)

8 The Control of Misleading Advertisements Regul ations 1988 (Statutory Instrument 1988 n°915)
23 mai 1988.

% Competition Act (R.S., 1985, c. C-34).

¥ Thisisits popular name. Infact it isthe Trademark Act, L. n° 489, 60, stat. 427 (1946), enacted
in US Code, Title 15, chapt. 22. et spéc. sub-chapt. 3, §1125

40 Only transposed into French law on 3 Jan. 2008 (law 2008-3) although it should have been at the
lastest by 12 June 2007.
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3.4 Prevention of Unfair Competition

Almost al countries have a body of legal texts that condemn unfair competitive
practices. In France, unfair competition is covered by the very general laws on
civil liability (art. 1382 and 1383 of the Civil Code). Thisis also the casein the
Netherlandsor in Italy.** In other countriestoo, an appropriatetext prohibitsunfair
competition by drawing up lists of actsthat areto be consideredillegal. However,
these texts are generally preceded by a prohibition that is expressed in general
terms. Thisisthe casefor instancein Brazil > Switzerland,* Germany,* Austria,
Belgium, and Poland.

In common law countries, thereisno principlethat placesageneral prohibition
on unfair competition. On the other hand, legal doctrine gathers together, under
the generic expression of “unfair competition”, a certain number of offences
such as “passing off”, “injurious falsehood”, “inducement to breach a
contract” and “breach of confidence”.

Ininternational treaties, the Paris Convention for the Protection of Industrial
Property contains provisions concerning unfair competition.*

Although these devices can be effective to some extent against clumsy
ambush marketing operations, evidence has shown that they do not constitute an
insurmountable obstacle.

Indeed, in France, the sanctioning of unfair competition placesthe burden of
proving thisunfairness on thevictim. Thisrequirement will beformulated differently
from one country to another but always exists. In France, the term “fault” is used
because the victim will seek an injunction under article 1382 of the Civil Code. In
Belgium, theterm “ act contrary to honest business practices®®” isused. In Germany,
asinPoland, itisan act “contrary to moral practices’. In Spain, business practices
that are objectively “ contrary to the principle of good faith”.#’ In Italy, it is“an act
that does not conform to the principles of correct professional behaviour”. In
Switzerland, it is misleading behaviour or acting in bad faith to influence the
relationship between competitors and between suppliersand customers. The Paris
Convention itself speaks of an act contrary to honest practice in industrial and
commercial matters. In each caseit is aways a question of illicit behaviour. The
problemisto know precisely whether ambush marketingitself isor isnotillicit and
thereby constitutes a fault.

In addition to thisgeneral clause against unfair competition, certain countries

4L Art. 2598 du Code civil italien.

2 Art. 195, Lei n° 9279, 14 mai 1996 (www.glin.gov/search.action, ID du GLIN : 139720).

4 Loi fédéraledu 19 déc. 1986 contre laconcurrence déloyale (LCD).

4“4 Art. 8 3, Gesetz gegen den unlauteren Wettbewerb UWG (L oi contre laconcurrence malhonnéte),
3juill. 2004, BGBI. | S. 1414 (http://dejure.org/gesetze/ UWG).

“Art. 1 et 10, CUP, 20 mars 1883.

4 Art. 94-3, L. 14juill. 1991 sur les pratiques du commerce et sur I'information et la protection du
consommateur (www.ejustice.just.fgov.be/loi/loi.htm).

47L.n°3/1991, 10 janv. 1991 (BOE n°10 de 11/1/1991), réf. 1991/00628 (www.boe.es/g/es).
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have developed more detailed provisionswhich list practicesthat are judged to be
unfair in principle. However, in most cases, it consists in misleading consumers
(Germany“®), imitation (Belgium®), appropriating the qualities of a competitor
(Italy®), or confusion (Spain®). Although effective, these provisions only apply
within the defined limitsand conditions.

In certain countries (for instance Brazil, Germany, Italy and Austria®?), the
systems developed to prevent unfair competition can only be applied between
competitors. In fact, ambush marketing reflects a situation in which there is not
necessarily any competition between the victim and the ambusher.

In this respect, it would appear that finally France seems to be the best
equipped with its “free-riding” theory (parasitisme). According to this theory,
“free-riding” is defined as “any behaviour according to which an economic
player uses the reputation of another in order to benefit, without cost, from
the other’s efforts and expertise”.>® This corresponds fairly closely to what is
understood by ambush marketing. Even so, thistheory, al so based on article 1382
of the Civil Code, requires that a fault has been proven to be at the origin of a
prejudice.

However, it has already been seen that ambush marketing cannot be
considered afault asamatter of principle sinceitisalso stipulated that itisextremely
difficult to provethat adirect, actual and unquestionable prejudice has been suffered
by the organizer. Of course, the “ambusher” seeks neither to harm the image nor
the reputation of the event. Moreover, in general he does not divert customers
since the “ambusher” and the victim are working on different markets.

Above all, an action for “free-riding” will be admissible only if thereisno
recourse availableto thevictim viaanother specific legal option. It resultsfromthis
that although it is possible in theory to cumulate an action founded on privative
right (such as trademark law), with an action based on unfair competition or the

“Art. § 5, Gesetz gegen den unlauteren Wettbewerb UWG (Loi contrelaconcurrence malhonnéte),
3juill. 2004, BGBI. | S. 1414 (http://dejure.org/gesetze/lUWG).

“OArt. 94-1, L. 14juill. 1991 sur les pratiques du commerce et sur I’ information et la protection du
consommateur (www.egj ustice.just.fgov.be/loi/loi.htm).

%0 Decreto Legislativo 25 fevr. 2000, n°67, «Attuazione della direttiva 97/55/CE, che modificala
direttiva84/450/CEE, in materiadi pubblicita’ ingannevole e comparativa», Gaz. Ufficialen°72, 27
mars 2000 (http://banchedati.camera.it). — V. aussi art. 2598 du Code civil italien.

SLArt. 6, L. n°3/1991, 10 janv. 1991 (BOE n°10 de 11/1/1991), réf. 1991/00628. (www.boe.es/g/
€s).

52 IDC, Rapport international sur la question B : le marketing sauvage est-il trop beau pour étre
honnéte ? Faudrait-il déclarer certaines pratiques de marketing sauvageillégales, et si oui, lesquelles
et sous quelles conditions ? (http://www.ligue.org/fr/homepage/).

% P. Le ToURNEAU, « Le parasitisme dans tous ses états », D. 1993, chr., 310, spéc. 312, n°13. - P,
Le TournEAu, Parasitisme — notion de parasitisme, J.-Cl. Conc. Consom., Fasc. 227. — P. LE
ToURNEAU, Le parasitisme, Litec, 1998. G. Courrtieu, Droit a réparation — Concurrence déloyale—
Applications pratiques : confusion et parasitisme, J. Cl. Civil Code, Fasc. 132-30. Lamy Droit
économique 2009, spéc. n° 2799. P. Le TourNEAu, « Le bon vent du parasitisme », Contrats, conc.,
consom., chron. 2001, n° 1. P. LE TourNEAu, « Retour sur |e parasitisme », Cah. D. aff. 2000, chr.,
403. — P. Le TourNEAU, « De la modernité du parasitisme », Gaz. Pal. 2001, doct., 4.
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theory of free-riding, thisison the prerequisite and an essential condition that the
two actions rely on separate acts.> As regards ambush marketing, unsuccessful
claims by victims under the trademark laws are in fact always associated with
claimsonthegroundsof “free-riding”.

Even so, common law countries have all developed their own specia actions
to sanction an “inducement to breach a contract” , “ interference with contractual
relations’ or, akind of variation of the two, the “interference with prospective
economic advantages’ . These actions, although little used, may have some effect
in thefight against ambush marketing. They requirethat knowledge of acontractis
proven, that benefits are expected from these contractual relationshipsand thereis
an intention to force a party to break off and therefore abandon the expected
benefits.%®

4.  Ad hoc Legislation
41 Examples

Finding that thetraditional legal instrumentsare of limited effect, the organizers of
leading sports events persuade their legislatures have ad hoc legal texts enacted
specidly designed to fight marketing practicesthat are not sanctioned by any ordinary
law instruments. The Olympics movement isobviously totheforein thisapproach
and the adoption of ad hoc legal instruments has become an essential condition
when choosing ahost city. Most of the countriesthat have recently hosted or been
selected to host a mgjor international event have been persuaded of the need to
adopt a specia law to prevent ambush marketing. This is the case for Australia
(2000 summer games),* Portugal (Euro 2004), Greece (2004 summer

5 C. Anapon, « Conditions d’ exercice de I’ action en concurrence déloyale parallélement a une
action en contrefacon accueillie », Rev. Lamy Droit des affaires, avril 2009, n°37, 39-41. — M.
MALAURIE-VIGNAL, « Rapportsentre contrefacon et concurrence déloyal e », Contrats, conc., consom.
n°5, mai 2009, 30-31. — Appe M. CHAcNY, « Quelle concurrence pour I’ action en concurrence
déloyale et I'action en contrefagon ? », Rev. Lamy de la concurrence n°21, 2009, 87-89. — C.
CaroN, « L'articulation de I'action en contrefacon et de I'action en concurrence déloyale ou
parasitisme », JCP G, n°8, février 2010, 442, n° 235.

5% About this action, cf. : E. VassaLLo, K. BLEMASTER & P. WERNER, « An international look at
ambush marketing », Trademark reporter, nov-dec. 2005, 1338 (pub. aussi in Intellectual property
journal, déc. 2009, 87).

%6 Olympic InsigniaProtection Act 1987 — Olympic arrangement Act 2000, n°1/2000. Sydney 2000
Games (indiciaand images) protection Act 1996, n°22/1996. —M el bourne 2006 Commonwealth Games
(Indicia and Images) Protection Act 2005. — Cf. : G. Orr, « Marketing games : the regulation of
Olympicindiciaand imagesin Australia », European intellectual property review 1997, 19(9), 504-
508. — Le Gouvernement australien a pris la peine de mesure les effets de sa loi ad hoc, cf. :
« Ambush marketing legislation review », 2007, prepared for IPAustralia and the Department of
communications, information technology and the arts (www.ipaustralia.gov.au/pdfs/news/
Ambush%20M arketing%20L egid ation%20Review.pdf).

57 Decreto-Lei 86/2004, de 17 de abril, que estabel ece o regime de protecgao juridica a que ficam
sujeitas as designagdes do Campeonato Europeu de Futebol de 2004 e reforga os mecanismos de
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games),® Italy (2006 winter games),*® China (2008 summer games),® Canada
(2010 winter games),®* New-Zeal and (Rugby World Cup 2011 and Cricket World
Cup 2015),%2 the United Kingdom (2012 summer games),% Brazil (2014 Football
world cup and 2016 summer games).*

Nor isFIFA backward in thisrespect, witnessthe exampl e of the World Cup
heldin South Africa.

Indeed, South Africa has shown remarkable understanding towards the
interests of sports organizers and hence FIFA by reinforcing its laws in order to
penalize ambush marketing practices agai nst theinterests of sports events.®

Thisled tothe Trade PracticesAct® that prohibitsthird partiesfrom publishing
or posting declarations or communications which represent, imply or suggest a
contractual or other relationship or association between this entity and the event,
or the entity officially appointed to sponsor the event.

Based on thissame genera principle, the Merchandise MarksAct,®” amended

combate aqualquer formade aproveitamentoilicito dos beneficios decorrentes daquel e acontecimiento
desportivo.

% . n°3254, 22juill. 2004.

%, n°167/05, 17 ao(t 2005 (laloi expirait le 31 déc. 2006), Misure per latuteladel simbolo olimpico
inrelazioneallo svolgimento dei Giochi invernali “Torino 2006”, Gazz. Ufficialen®194 del 22 agosto
2005.

8 Décret n°345 du Conseil d’Etat de la République Populaire de Chine, 4 févr. 2002,
(http://en.beijing2008.cn/98/69/article 211986998.shtml) et Décret n°65 du Gouvernement du peuple
de Pékin, 11 oct. 2001. — cf : I. BLAcksHAW, « Beijing. — Introduces Ambush Marketing law for
2008 Olympics », International SportsLaw Journal 2003/1, 29.

61 Olympic and paralympic MarksAct, Bill C-47, 2007. Cf. : J. StrawczyNskl, « |s Canada ready
for the Vancouver winter games ? », University of Toronto of law review, spring 2004, 213. —N. A.
MiLLER, « Ambush marketing and the 2010 Vancouver- whistler Olympic games: a prospective
view », Intellectual property journal, déc. 2009, 75.

62 Major Events Management Act 2007 (07/35), Bill n°99-2 et Bill n°99-1 (www.parliament.nz/en-
NZ). See: S. CoreerT & Y. vAN Roy, « The Major Events Management Act 2007 », New Zealand
Law Journal, June 2008, 211. — L. LoneDIN, « Major event regulation : lessons for and from New
Zealand », Australia and New Zealand Sports law Journal, 2008, 3(1), 5. — S. CorBeTT & Y. VAN
Roy, « Events management in New Zealand : one law to rulethemall ? », Journal of business law
2010, 4, 338.

8 _ondon Olympic Bill, Bill n°45, 14 juill. 2005 et L ondon Olympic games and paralympic gamesAct
(LOGA), 30 mars 2006, (c.12). - Cf.: R. MonTagNON & J. SmiTH, « Intellectual property : the
London Olympic bill », European intellectual property review 2006, 28(1), N11. — H. PabLEy,
« London 2012 : five years, nine month and counting », European intellectual property review
2006, 28(11), 586-590. — P. D. SHErIDAN, « An olympic solution to ambush marketing : how the
London olympics show the way to more effective trademark law », Sports Lawyers Journal, spring
2010, 27.

% Thelaw isin project for the football world cup (Projeto delei do Senado, n°00394, 03/09/2009).
Thelaw iseffective for the 2016 summer games (Lei n°12.035 (01/10/2009).

% Thisisthe 2003 Cricket World Cup organi sation the formed the background to this enhancement.
% Trade Practices Act n°76, 1976 (art. d. § 9), modifié par Trade Practices Amendment Bill n°26,
2001 (www.gov.za/).

67 Merchandise MarksAmendment Act n°61, 2002 modifiant le Merchandise MarksAct n°17, 1941
(art. 15A) (http://www.gov.z&/). See : |. Blackshaw, « Court Kick off », European lawyer 2010, 94,
13
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in 2002, enabled the Minister for Businessand Industry to designate a sports event
as specially protected under the Act for a limited period when this event is of
interest to the public, and when, although financed by commercial sponsors, it
guaranteesthat small companiesare alowed sufficient advertising space, especialy
the “formerly handicapped communities”. The South African government
designated the 2010 football World Cup as such an event.®® The Merchandise
MarksAct enhanced the protection given to official sponsors by prohibiting third
partiesfrom using their trademarksdirectly or indirectly by visual or sound means
in order to create arel ationship between themsel ves and the protected event without
the authorization of the organizer, and thereby gain acommercia advantage from
the event. Theserestrictions on the use of trademarksand insignias are accompanied
by heavy penalties of 5 years imprisonment, to which may be added additional
penalties such asthe confiscation of the productsin question.®

Moreover, for the purposes of the 2010 World Cup, South Africa passed
two specia laws, certain aspects of which concern the fight against ambush
marketing.™ Theselawsformed the basi s of agroup of young women being accused
of wearing clothing with the same colours as abrand of beer, itself not an official
partner of the World Cup. This was in contravention of the trade and business
restrictions in the “excluded zones’ that introduced unauthorized commercial
products into these zones. These special texts also formed the basis of the South
African government’sdecisionto prohibit the resale of tickets as promotional special
offers, promotional sales, hospitality packs, etc., without the written authorization
of FIFA and onrisk of apenal sentence of up to five yearsimprisonment™ for non-
compliance.

Candidate countriesfor future major events are for the same reasons seeking
to extend their body of legislation in this area.” For instance, for the purposes of
the 2014 World Cup, Brazil is preparing an ad hoc text’ that is roughly

% Notice 683 of 2006, Staatskoerant, 25 mei 2006, n°28877, p.3. - D’ autres événements ont été
désignés : Coupe du Monde de cricket 2007 (Notice 1141 of 2007 - Staatskoerant, 11 sept. 2007,
n°30289, p.3) ; Cape Argus Pick’n Pay Cycle Tour (Notice 374 of 2006 - Staatskoerant, 2 maart
2006, n°28589, p.3) ; British and Irish Lions Tour (Notice 906 of 2009 - Staatskoerant, 22 junie 2009,
n°32340, p.3).

% To see an example of the application: North Gauteng High Court (Pretoria), 1 oct. 2009, FIFA v.
Metcash Trading Africa (Pty) Ltd, case n°53304/07 (ZAGPPHC 123) (cf. : in1SLJ2010/1-2, p.140
— South Africa2010 World cup : FIFA winslandmark’ ambush marketing case). —Adde: L. Arcelin-
L écuyer, « Coupe du monde de football 2010 : L’ embuscade des Bavaria Grils... », JCP E 2010,
1741.

702010 FIFA World cup South-Africa special measuresAct (Act n°11 of 2006, Gov. gaz. Vol 495, 7
sept. 2006, n°29198). - Second 2010 FIFA World cup South-Africa special measuresAct (Act n°12
of 2006, Gov. gaz. Vol 495, 7 sept. 2006, n°29199).

" Notice 383 of 2009, Staatskoerant, 14 april 2009, n°32123, p.3

72 Hungary, candidate for Euro 2012, abandonned its project when the event was awarded to Poland
and Ukraine.

8 Projeto delei do Senado, n°00394, de 03/09/2009, Dispde sobre autilizagéo de espagos publicitéarios,
denominactes, bandeiras, lemas, hinos, marcas, logoti pos e simbol os rel ativos a Copado Mundo da
Federagéo Internacional de Futebol (FIFA) 2014 e a Copadas Confederagtes daFIFA Brasil 2013,



Major sports events: how to prevent ambush marketing 53

identical to the one adopted by South Africa.”™ It will contain aspecial provision
according to which the association of products or intellectual serviceswith names,
flags, slogans, anthems, insignias, logos or symbolsrelating to the World Cup will
be prohibited. It is stipulated that such an association will be characterized by the
use of the af oresaid signs, even unforeseen, whereasthis use will be accompanied
by amention such as “non official” or “unauthorized” .

4.2 Classifications

Thead hoc textsthat international sports authoritiesmanageto have enacted through
lobbying their legidatorsdiffer. Eventhough their purposeisthe same, ieto ostracize
ambush operationsthat consist in suggesting the existence of an association or link
between the protected event and a non associated company, there may be notable
differences from one system to another.

Many of these lawsreserve the use of insigniasto the organizing committee.
Thelist of protected insignias, mottos, logosand so on may bemoreor lessextensive.
However, itisnever restrictive and rel eases the organizer from any need to register
the insignias, mottos, etc. Some laws allow local government authorities to add
other wordsto thelist, and even expressions or sentences mentioning the field in
which the event takes place. This ensures that the organizers have enhanced
protection but loseinthe areaof lega certitude. Moreover, they offer the authorities
charged with having them applied (often by the sports association) discretionary
powers of prosecution that might be considered unreasonable.

Although some of these laws concerned asingle event and are limited to its
duration,’ others have been devel oped to apply to all major competitions held on
the territory in question.”” These are considered “umbrella’ laws because they
offer the local government authority the right to designate a particular event as
governed by the special text.

Lastly, countries such as Greece, South Africaor New-Zealand have chosen
to move ambush marketing from the civil courtstothe criminal courts by envisaging
not only finesfor infringementsbut also prison sentences, in addition to any damages
that may be awarded against the ambushers.

assim como a organizadores, mantenedores dos direitos da FIFA, selegdes e atletas participantes
(www.lexml.gov.br/).

" Thedraft law gave theright to fix the nature of the sanctionsin the event of ambush marketing.
® Thelaw for the 2016 Olympicsin Rio has already been passed: Lei n°12.035 (01/10/2009) I nstitui
0Ato Olimpico, no ambito daadministraggo publicafederal, com afinalidade de assegurar garantias
acandidaturadacidade do Rio de Janeiro asede dos Jogos Olimpicos e Paraolimpicos de 2016 ede
estabel ecer regras especiais paraasuarealizagéo, condicionadaaaplicagdo destal ei aconfirmacdo
daescolhadareferidacidade pelo Comité Olimpico Internacional (Didrio Oficial, Secéo extra, 01/10/
2009, 1).

6 For instancein Italy.

" Example of South Africaor New Zealand.
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4.3  Negative Aspects

Switzerland, the organizer of Euro 2008, refused to bend before the lobbying of
the sportsauthorities.” Perhapsit was considered that these special texts, obvioudy
effective since set up for that purpose, are only effective at the cost of significant
atacks on the freedom to do business, the principle of free competition and freedom
of expression.™

It has to be said that in order to target ambush marketing, on the one hand
these laws enhance therights of the holders of registered trademarkswho can thus
opposethe use of insigniasthat express only asimple association of ideas, and on
the other hand stigmati ze those practicesthat seek to benefit from the reputation of
the event. However, thisline of action tendsto consolidate monopoliesthat did not
necessarily need it in order to cover as many free-riding acts as possible by using
relatively vague conceptsthat do not guarantee thelegal certainty of the operators.
There remains adoubt asto whether these texts are altogether compliant with the
rules of free competition, whether European®® or otherwise 8!

Moreover, by prohibiting any form of publicity that does not match the
rights conferred on the organi zers, these special laws are prejudicia (in amanner
that is not altogether adequate) to the freedom of expression of citizens and
enterprises.® This criticism may not be without consequences. For instance, the
constitutional court in South Africahas considered that insofar astheright to freedom
of expression could not be “disproportionately limited” , the Trademark Act had
to be “restrictively interpreted” .&

In particular, many of them have stigmatized ambush marketing asacriminal
offence whereasthe interests protected by thiskind of law imply that at worst this
isatort,® even in the most serious cases.

8 Cf. : Résultats de laprocédure de consultation concernant I’ adaptation delaL oi fédérale contrela
concurrencedéloyale (LCD) en vue du championnat d’ Europe de football 2008 (www.seco.admin.ch).
— see also: D. HurscHmip, « Switzerland : new legislative steps against ambush marketing »,
International sports law review 2006, 3, 77.

7 See: TGI Paris, 30 mars 2010, Cah. dr. sport n°20, 2010, 141, note J-M. MARMAYOU : « le
parrainage ne peut avoir pour effet de priver tout autre acteur économique de fonder sa
publicité autour d’un sport pour autant qu’il ne s'approprie pas les symboles et logos de la
fédération qui organise les matches ni les images. L’ événement sportif appartient a tout un
chacun car il fait également partie de I’ actualité, seule sa représentation en direct ou télévisée
fait |I’objet de droits particuliers reconnus par I’article L.333-1 du Code des sports ».

80 Cf. : V. Forri, A. GENTILONI SiLVERI, J. Ficus DiAz eT F. MEzzANOTTE, « Ambush marketing : una
ricerca interdisciplinare sulle tutele », Riv. Dir. Ec. Sport, 2009, n°2, 13.

8 J. A. FortunaTO & J. RicHARDS, « Reconciling sports sponsorship exclusivity with antitrust
law », Texas review of entertainment & sports law, Spring 2007, 33.

82 A. SoLDNER, « Ambush marketing and the 2010 World Cup », in German South African lawyers
association newsletter, August 2006.

8 Const. court of S.-A., 27 may 2005, Case CCT 42/04, Laugh it out Promotions CC vs. South
Africa Breweries International and Another (www.constitutional court.org.za).

8 L. Leong, « Ambush marketing : criminal offence or free enterprise ? », International sports
law journal 2008/3-4, 75.
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5. Search for a Solution

The prevention of ambush marketing isalost cause when entrusted exclusively to
lawyers. It isaso a cause lost in advance when carried out only by marketing
specialists. Onthe contrary, the effective prevention of ambush marketing requires
close collaboration between lawyers and advertising executives, between the event
organizer and itssponsors. Only then will the most appropriate contractua technique
(see A below) be combined with the most effective actions in the field (see B
below).

5.1 Contractual Approaches

Contractual freedom provides two ways of seeking protection against ambush
marketing. They both make use of a prevention strategy. The first consistsin the
organizer of an event binding its partnersto atight web of precise obligationsso as
to protect all aspectsof itsmarketing programme. The second consistsin developing
acorpus of legal texts that sets out the rights and precise marketing obligations,
texts which are then submitted to the members of a given professional body for
adoption.

5.2 Individual Contracts

The organization of a sports or similar event implies that many contracts will be
signed with service providers, subcontractors, spectators, participants, volunteers,
media, sponsors, etc. |n addition to the usual obligationsthat are determined by the
nature of the event in question, the organi zers place the burden of compliancewith
positive or negative contractual obligations on its partners in order to close any
loopholesthat might have been I eft that an ambusher could exploit.

A holder of rights over an event will frequently restrict contractualy the
freedom of the organization in charge of the audio-visual broadcasting of the event
to choose its own partners. This action is taken in order to minimize the risk of
ambush marketing. Threetypesof clausesare used: those under which the organizer
forces the broadcaster to grant official sponsorsaright of first refusal to sponsor
audio-visual broadcasting of the event, those under which the broadcaster undertakes
not to authorize acompetitor of an official sponsor toitself sponsor the broadcasting
of the event,® and those under which the broadcaster is committed not to affix any
virtual publicity generated by computer means on the images broadcast.

The organizer isalso ableto impose a certain number of ruleson ahost city
requiring it to take measuresto control the publicity around the competition venues.®
Thiswould lead it toimposein the contract a“ clean site” or “clean venue” clause

8 Mémorandum de I’ European Broadcasting Union (EBU) sur la publicité virtuelle, 25 Mai 2000
(www.ebu.ch/CM Simages/fr/leg_virtual_advertising_fr_tcm7-4386.pdf).
8 Ex multis : www.olympic.org/host-city-el ections/documents-reports-studi es-publications.
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by which it ensuresthat the stadia and the surroundings of official venuesarefree
from any advertising that is not under its control.

Theorganizer may further require that partici pating competitors comply with
certain obligations concerning thevisibility of their own sponsors.

The organizer may also use theticketsto prohibit spectatorsfrom any form
of advertising by non official sponsors by imposing a particular “dress code” on
them. Morebroadly, it may prohibit any holder of aticket fromreselling it, offering
itinthe context of asalescampaign, programme of hospitality or lottery.

M ost sports eventsinclude event-specific regul ations which exclude some or
al forms of advertising within the venue. Rule 50 of the Olympics Charter states
that no form of publicity will be permitted in and above stadia or other places of
competition that are considered part of the Olympics venues. Thisresultsin very
precise control of athlete’s equipment which states: “No form of publicity or
propaganda, commercial or otherwise, may appear on persons, on sportswear,
accessoriesor, moregenerally, on any article of clothing or equi pment whatsoever
worn or used by the athletes or other participantsin the Olympic Games, except
for the identification — as defined in paragraph 8 below — of the manufacturer of
the article or equipment concerned, provided that such identification shall not be
marked conspicuously for advertising purposes. The identification of the
manufacturer shall not appear more than once per item of clothing and equipment.
(...)," etc.

Moreover, the effects of partnership or sponsoring contracts signed by sports
organizationsand other groupswhich prohibit the use by employees, subcontractors,
representatives of these groups of products or the services of competing brands
must be mentioned. For example, theinternal rules governing the French football
team adopt the terms of a partnership contract signed by the French football
federation with an equipment supplier. These rules prohibit all selected players
fromwearing the equipment of another brand during the officid periods of selection,
even those brandsthey are already under contract with. Trademark law cannot be
used to prevent the use of theserestrictions. Indeed, although they affect the value
of the brandsindirectly and itsfunction asan advertising medium, they do perform
the essential function of the brand name which is to guarantee the origin of the
product and thus identify the manufacturer. On the other hand, these restrictions
may be criticised on thegroundsthat they hamper free competition and are equivalent
toanillegal businessarrangement.®’

Moreover, as the parties who practise ambush marketing on certain events
may be the official partners on other events,® the event organizers may find it
beneficial toincorporatein their contracts, clausesthat specifically prohibit occasiona

87 Cass. com., 2 déc. 1997, n°95-19753, 95-19820 et 95-19814, Bull. civ. 1V, n°316, p.272, Rev. Lamy
dr. aff. 1998, n°2, n°67, note G. Montégudet.

88 Or worst, of the same event, cf. : District Court for the Southern District of New York, 23 mars
1994, Mastercard international Inc. v. Sorint communications Co., n°94 Civ. 1051 (Westlaw : 30
U.S.PQ.2d 1963).
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partnersfrom pursuing ambush marketing actions against any sportsevent organi zer
in the future.

5.3 Codes of Conduct

All confirmed or potential contractorsor sponsors belong to representative groups,
chambers of commerce, clubs, and more or less institutionalised networks. A
collective discipline based on a code of conduct has been devel oped within these
groupsin order to limit the freedom of advertising and marketing by its members.

The example of the consolidated code of the International Chamber of
Commerceon publicity practices and marketing communication® is an example of
thissdlf regulation.® Itisnot the only one. The British Institute of Sports Sponsorship
has established a code of conduct for sponsorsthat contain in particular measures
to prevent ambush marketing practices.* But of even greater interest isthe decision
taken by South Africa for the 2010 World Cup to create a specia authority, the
Advertising Standard Authority of South Africa (A SA)®2 which published acode of
advertising practices and a sponsorship code containing a series of rulesintended
to prevent ambush marketing.%

Theroleof such professional codes of conduct issometimesrecognizedina
country’s legal system, thereby lending them an additional force. Article 6 of
directive 2005/29/EC, defines unfair practices as business practices by companies
that “do not comply with the undertakings contained in the codes of conduct by
which it has agreed to abide, when such undertakings are firm, and that their
author has declared that it is bound by such codes’ .

5.4 Limitsof the Contractual Techniques

The question then arises asto whether the contractual techniqueswill closeall the
loopholesleft by the countries’ applicablelaws. Theanswer to thisisnegative. Itis
impossiblefor these techniquesto cover every inch of space.

A contract’s effectivenesswill depend on therightsthat the organizer isable
to assert. However, although article L.333-1 of the French Code du Sport confers
monopoly powers on French events (which are not unlimited), not all countries
haveformally acknowledged thisright.

Moreover, therelative effect of contracts preventsthird partiesfromimposing
obligations by agreements when they are not a party to such agreements. In this
respect, it has been observed that the ambushers make sure that they avoid

8 Consolited Code | CC of Advertising and Marketing Communication Practice (1% juin 2006), doc.
n°240-46/330 (www.iccwbo.org).

% The members of the European Sponsorship Association (ESA) have to abide by this code
(www.sponsorship.org).

9 UK Sponsorship Code, 8 Euromarketing, Oct. 4, 1994, n°4.

9 www.asasa.org.za.

% Cf. art. 3.7 et 11.
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establishing arelationship with the organi zers of events.

Lastly, thefreedom to sign contracts cannot satisfy al the circumstancesthat
could arise. It has to take account of the basic freedoms and rights of the legal
profession and especidly the different actorsinthe economy: freedom of expression,
right of information, freedom of trade and industry, free movement of workers,
services and capital, etc. In this respect, article L.333-4 of the French Code du
Sport which sets out that “the sport federations, the sports companies and the
organizers of sports events cannot, in their capacity as holders of a concession,
impose on sports persons taking part in an event or a competition an obligation
that breaches their freedom of expression” .%

The space around the sports event that an organizer may reservefor itsown
use or use by its partnersis limited and this has had the effect of increasing the
spaceleft for other economic actorswho, rather than devote considerable sumsto
obtaining thetitle of official sponsor of asports event, prefer to concentrate their
intelligence, and asmaller budget, on devel oping ingeni ous business operations.

6 On-site Interventions
6.1 Enhanceexclusiveness

A lawyer’s contribution to the prevention of ambush marketing does not necessarily
reside in his/her field of legal expertise (trademark law, contract law, etc.) when
applied to combating ambush operations. It is more a method of reasoning which
initially consistsin taking on the mantel of hisadversary in order to better counter
hisarguments.

Theorganizersof eventsand their official sponsors must examinethe position
adopted by an ambusher in order to identify the weaknessesin their own strategies
and ensure that they are remedied. To do this, it will have to understand the
publicity potential that hasto be protected.

Ensuring the exclusiveness of its official sponsors meansthat the organi zer
must from the outset occupy all the display and communication space. To do this,
hisfirst step isto draw up as comprehensive as possible alist of all the marketing
space. This requires knowledge of the most recent examples of ambushing. The
organizer will even go so far asto identify the space available on hotel key rings
alocated to the official delegations. Oncethislist hasbeen prepared, asufficiently
watertight contractual strategy will be set up to ensure that it benefitsitself either
directly, or itsofficia sponsorsbenefit from the use of these spaces. All the publicity
openings offered by large audio-visual broadcasterswill have to have been bought
up as soon asthe decisionistaken to organize an event on aparticular date. Failing
this, organizers should obtain acommitment from broadcastersto offer priority to

% |t remainsto be decided whether the freedom of expression that arises here concerns commercial
advertising or not (CEDH, 20 nov. 1989, Markt Intern Verlag Gmbh c/ Allemagne, n°10572/83,
Rec. Série A, 165. — Cass. crim. 19 nov. 1997, D. 1998, p.613, note J.-C. Galloux).
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theofficiad sponsors. All billboardsinside and outside the stadia, al available spaces,
whether public or private, that could be used in the areas surrounding the venues
(roadside billboards, building frontages, etc.), will haveto bereserved.

Obviously, the organizers will have to set up apolicy of sufficiently dense
and international registration of trademarks and brandsto compl ete any reservations
granted by an ad hoc local law, but this concernstheleast sophisticated ambushers.

6.2  Enhance Sponsorship Programme Activation

Theorganizer also hasto convince his sponsors of the need to implement important
advertising campaignsto accompany the one directly related to the exclusiveness
granted. The aim is to convince the public that the sponsor is indeed an official
SpPONSO.

Obviously, the programme of sponsorship established by the organizer has
to minimize the potential for ambush-operations. Exclusivenesses that are too
expensive may persuade apotential sponsor to stick to ambush actionsrather than
pay the required price. Too many categories of sponsors or too many officia
sponsorsmay lead to certain confusionin the public’smind, confusion the ambushers
will soon exploit.

Whenever possible, the organizer will resort to naming the competition. If
set up and implemented correctly, this kind of sponsorship programme prevents
officially sponsored competitors from associating their trademark with the event.

As marketing specialists have shown,® the organizer has every interest in
undertaking actions known as“ public information” (websites, media campaigns,
distribution of leaflets, etc.) through which it informs the spectators and the
consumersthat ambush marketing practicesjeopardizethelasting funding of events
and thusthe eventsthemselves. Theaimisto encourage spectatorsto react negatively
against those brandsthat are guilty of ambush marketing. The official sponsorsare
also guaranteed that their official status will be recognized by the public. These
actions must al so be combined with public awareness programmesthat target local
companiesin order to inform them of what they can and cannot do. Thereisacost
involved in these actions but they enhance the exclusiveness granted and thustheir
vaue.

6.3 Human Means
The organizer must also set up sufficiently trained human means® whoseroleisto

ensure that the contractual obligations contained in the tickets sold to spectators
are complied with both inside and around the competition venues. It is pointless

% Cf. : D. Crow & J. Hoek, « Ambush marketing : A critical review and some practical advice »,
Marketing Bulletin 2003, 14, p.1 (http:// marketing-bull etin.massey.ac.nz) and the quoted references.
% The officialshaveto be capable, in compliance with the fundamental rightsof citizens, to distinguish
between an ambush marketing operation and theindividual behavior of an ordinary spectator.
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imposing a “dress code” on persons when no one at the entrance to the venue
ensuresthat this“dresscode” iscorrectly observed.

Furthermore, the creation of a“ clean venue strategy” requiresthat employees
are dedicated to identifying any counterfeit products sold around the stadiaaswell
as eliminating any flyposting by ambushers. These practices by a“ dedicated task
force”, or “mystery shopping surveillance operation” or “ambush policing” have
proved to be effectivein the past.®” Similarly, the staff hasto inform the ambushers
that their acts may contravene acertain number of legal provisions. Experience has
shown that a simple telephone call or just aletter may dissuade small ambushers
from pursuing their operations.

Lastly, the organizershaveto coordinatetheir actionswith thelocal authorities
sinceinterventionsin the public area cannot take place without the policing powers
provided by appointed persons.

9 See the FIFA programme: « Marketing fair-play : la FIFA en guerre contre le marketing
sauvage » : http://fr.fifa.com/aboutfifa/marketing/marketing/rightsprotection/index.html .



