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'URLW�G·DXWHXU�HW�FUpDWLRQ�DUWLVWLTXH���OD�OLEHUWp�j�WRXW�SUL[�"�

­�SURSRV�GH�O·DUUrW�GX����PDL������GH�OD�&RXU�GH�FDVVDWLRQ��
1LFRODV�%URQ]R 

0DvWUH�GH�FRQIpUHQFHV�

&HQWUH�GH�'URLW�pFRQRPLTXH�$L[�0DUVHLOOH�8QLYHUVLWp�

Cass. 1re civ., 15 mai 2015, n° 13-27.391, FS P+B : JurisData n° 2015-011061�

/D� G\QDPLTXH� GHV� OLEHUWpV� HW� GURLWV� IRQGDPHQWDX[� ERXVFXOH� OHV� pTXLOLEUHV� OHV� PLHX[� pWDEOLV�� HW� OH� GURLW�
G·DXWHXU� Q·pFKDSSH� SDV� j� FH�PRXYHPHQW��'DQV� FHW� DUUrW� IRUW� UHPDUTXp�� OD�&RXU� GH� FDVVDWLRQ� UHSURFKH� DX[�
MXJHV�GX�IRQG�GH�QH�SDV�DYRLU�SURFpGp�GH�IDoRQ�FRQFUqWH�j�OD�UHFKHUFKH�GX�MXVWH�pTXLOLEUH�HQWUH�GURLW�G·DXWHXU�
HW�OLEHUWp�G·H[SUHVVLRQ�DYDQW�GH�FRQGDPQHU�XQ�FRQWUHIDFWHXU�   

6L�O·RQ�SHXW�MXJHU�GH�O·LPSRUWDQFH�G·XQ�DUUrW�j�O·DXQH�
GX� QRPEUH� GH� FRPPHQWDLUHV� TX·LO� D� VXVFLWp�� DORUV�
FHOXL�UHQGX�SDU�OD�SUHPLqUH�FKDPEUH�FLYLOH�OH����PDL�
GHUQLHU� IDLW� DVVXUpPHQW�SDUWLH�GHV�©�JUDQGV�ª�DUUrWV�
GX� GURLW� G·DXWHXU��� /·RQGH� GH� FKRF� SRXUUDLW�PrPH�
VH� SURSDJHU�� DX�GHOj� GX� FKDPS� GH� OD� SURSULpWp�
OLWWpUDLUH�HW�DUWLVWLTXH��j�WRXW�OH�GURLW�GH�OD�SURSULpWp�
LQWHOOHFWXHOOH��(Q�HIIHW�� OD�&RXU�GH�FDVVDWLRQ�DIILUPH�
TXH� OHV� MXJHV� GX� IRQG� QH� SHXYHQW� FRQGDPQHU� XQ�
FRQWUHIDFWHXU� DX� SDLHPHQW� GH� GRPPDJHV�LQWpUrWV�
VDQV� DYRLU� IDLW� DX� SUpDODEOH� XQH� EDODQFH� G·LQWpUrWV�
FRQFUqWH� HQWUH� OH� GURLW� G·DXWHXU� HW� OD� OLEHUWp�
G·H[SUHVVLRQ���

­� O·RULJLQH� GH� FHW� DUUrW�� RQ� WURXYH� XQH� DIIDLUH�
SDUIDLWHPHQW�EDQDOH��/H�SKRWRJUDSKH�GH�PRGH�$OL[�

��9��QRWDPPHQW�$��%HQVDPRXQ�HW�3��6LULQHOOL��©�'URLW�G·DXWHXU�vs 
OLEHUWp�G·H[SUHVVLRQ���VXLWH�HW�SDV� ILQ«�ª��D.�������S���������&K��
&DURQ�� ©�'URLW� G·DXWHXU� YHUVXV� OLEHUWp� G·H[SUHVVLRQ��� H[LJHQFH�
G·XQ�©�MXVWH�pTXLOLEUH�ª�ª��CCE ����� Q����FRPP�������&K��*HLJHU��
©�'URLW�G·DXWHXU�HW�OLEHUWp�G·H[SUHVVLRQ���DUW�©�DXWRULVp�ª�HW�OLEUH�
FUpDWLRQ�QH� IRQW�SDV�ERQ�PpQDJH�ª�� JCP G. ������Q�����������0��
9LYDQW�� ©�/D� EDODQFH� GHV� LQWpUrWV���� HQILQ�ª�� � CCE ����� Q�����
pWXGH������)��3ROODXG�'XOLDQ��RTD Com. �������S��������-��'DOHDX��
©�'URLW� G·DXWHXU� �� j� OD� UHFKHUFKH� GX� MXVWH� pTXLOLEUH� HQWUH� OHV�
PRQRSROHV�ª��Dalloz Actualités����MXLQ��������

0DOND� SXEOLH� HQ� ����� GDQV� XQ�PDJD]LQH� GH�PRGH�
LWDOLHQ� XQH� VpULH� GH� SKRWRJUDSKLHV� UHSUpVHQWDQW� OH�
YLVDJH� PDTXLOOp� G·XQH� IHPPH�� /·DUWLVWH� SODVWLFLHQ�
3HWHU�.ODVHQV� LQWqJUH�WURLV�GH�FHV�FOLFKpV�²�UHFDGUpV�
HW� FRORULpV�HQ�EOHX�²�GDQV�SOXVLHXUV�GH�VHV�±XYUHV��
/H�SKRWRJUDSKH�DJLW�HQ�FRQWUHIDoRQ�SRXU�DWWHLQWH�j�
VHV�GURLWV�SDWULPRQLDX[�HW�PRUDX[��4XHVWLRQ�a priori 
FODVVLTXH��� 3HWHU� .ODVHQV� GHYDLW�LO� REWHQLU� XQH�
DXWRULVDWLRQ� GX� SKRWRJUDSKH� SRXU� XWLOLVHU� VHV�
LPDJHV�"� 2Q� SRXYDLW� OH� SHQVHU�� V·DJLVVDQW� G·XQH�
±XYUH� FRPSRVLWH� TXL� HVW�� VHORQ� OHV� WHUPHV� GH�
O·DUWLFOH� /�� ������� ©�OD� SURSULpWp� GH� O
DXWHXU� TXL� O
D�
UpDOLVpH�ª�� PDLV� ²� QXDQFH� LPSRUWDQWH� ²� ©�VRXV�
UpVHUYH� GHV� GURLWV� GH� O
DXWHXU� GH� O·±XYUH�
SUpH[LVWDQWH�ª��

'DQV�XQ�MXJHPHQW�GX����MDQYLHU�������OH�7ULEXQDO�GH�
JUDQGH� LQVWDQFH� GH� 3DULV� UHMHWWH� OD� GHPDQGH� HQ�
LQYRTXDQW�O·DEVHQFH�G·RULJLQDOLWp�GHV�SKRWRJUDSKLHV�
HW��j�WLWUH�©�VXSHUIpWDWRLUH�ª�>sic@��HQ�DGPHWWDQW�TXH�OD�
UHSURGXFWLRQ�IDLWH�SDU�O·DUWLVWH�UHOHYkW�GH�O·H[FHSWLRQ�
GH�SDURGLH���

'DQV� XQ� DUUrW� LQILUPDWLI� GX� ��� VHSWHPEUH� ������ OD�
&RXU� G·DSSHO� GH� 3DULV� DIILUPH� O·RULJLQDOLWp� GHV�
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FOLFKpV�HW�UHIXVH�j�O·LQWLPp�OH�EpQpILFH�GH�O·H[FHSWLRQ�
GH� SDURGLH� HW� GH� O·H[FHSWLRQ� GH� FRXUWH� FLWDWLRQ��
6·DJLVVDQW� GH� OD� SUHPLqUH�� OD� ILQDOLWp� KXPRULVWLTXH�
LQGLVSHQVDEOH� j� OD� TXDOLILFDWLRQ� GH� SDURGLH�� IDLVDLW�
FODLUHPHQW� GpIDXW�� 4XDQW� j� O·H[FHSWLRQ� GH� FRXUWH�
FLWDWLRQ�� VDQV�PrPH�SDUOHU�GHV�GLIILFXOWpV� OLpHV� j� VD�
WUDQVSRVLWLRQ� GDQV� OH� FKDPS� GHV� ±XYUHV�
JUDSKLTXHV��� OD� ILQDOLWp� FULWLTXH� RX� LQIRUPDWLYH�
H[LJpH� SDU� O·DUW�� /�� ������ &3,� pWDLW� HQ� O·HVSqFH�
DEVHQWH��/D�FLWDWLRQ�MXVWLILpH�SDU�XQ�PRWLI�SXUHPHQW�
DUWLVWLTXH�Q·HQWUH�SDV�GDQV�OH�FKDPS�GH�O·H[FHSWLRQ��
FH� TXH� FHUWDLQV� UHJUHWWHQW��� (QILQ�� OD� &RXU� pFDUWH�
O·DUJXPHQW� WLUp� G·XQH� YLRODWLRQ� GH� OD� OLEHUWp�
G·H[SUHVVLRQ�DUWLVWLTXH�JDUDQWLH�SDU�O·DUW�����&('+��
DIILUPDQW�� QRWDPPHQW�� TXH� ©�O
H[HUFLFH�GH� OD� OLEHUWp�
G
H[SUHVVLRQ� DUWLVWLTXH� HVW� >«@� VXVFHSWLEOH� G
rWUH�
OLPLWp�SRXU�SURWpJHU�G
DXWUHV�GURLWV�LQGLYLGXHOV�HW�OD�
UHSULVH�GH�YLVXHOV�TX
XQ�DXWHXU�HQWHQGUDLW�FRQWHVWHU�
j� WUDYHUV� VD� SURSUH� FUpDWLRQ� QH� VDXUDLW�
UDLVRQQDEOHPHQW� OXL� SHUPHWWUH� G
RFFXOWHU� OHV� GURLWV�
GH� O
DXWHXU� GH� FHV� YLVXHOV�ª�� /·LQWpJUDWLRQ� GHV�
SKRWRJUDSKLHV� GDQV� YLQJW�WURLV� ±XYUHV� GLIIpUHQWHV�
HVW� MXJpH� FRQWUHIDLVDQWH� HW� OD� &RXU� FRQGDPQH� HQ�
FRQVpTXHQFH� O·DUWLVWH� DX� SDLHPHQW� GH� ������� HXURV�
GH�GRPPDJHV�LQWpUrWV��/D�VROXWLRQ�SRXYDLW�VHPEOHU�
VpYqUH�� PDLV� FRPPH� O·pFULW� XQ� DXWHXU�� ©�OH� GURLW�
IUDQoDLV� QH� FRQQDvW� RIILFLHOOHPHQW� HW� OpJDOHPHQW�
TX·XQ� VHXO� HW� XQLTXH� GURLW� GH� OD� FRQWUHIDoRQ�
XQLIRUPH� TXL� QH� SUHQG� SDV� HQ� FRQVLGpUDWLRQ� OD�
ERQQH�IRL�GX�FRQWUHIDFWHXU�QL�OD�GpPDUFKH�DUWLVWLTXH�
TXL�O·D�DQLPp��ª��

/·DUWLVWH� IRUPH� XQ� SRXUYRL� FRQWUH� FHW� DUUrW�� /H�
PR\HQ�GH�FDVVDWLRQ�IDLW�WRXW�G·DERUG�JULHI�DX[�MXJHV�
GX� IRQG� G·DYRLU� DIILUPp� O·RULJLQDOLWp� GHV�
SKRWRJUDSKLHV�VDQV� LQGLTXHU�HQ�TXRL� OHV�FKRL[� IDLWV�
SDU� O·DXWHXU� WUDGXLVDLHQW� O·HPSUHLQWH� GH� VD�
SHUVRQQDOLWp��/D�GHUQLqUH�EUDQFKH�GX�PR\HQ�DIILUPH�

��0rPH� VL� O·RQ� V·HQ� WLHQW� j� OD� GpILQLWLRQ� GpJDJpH� SDU� OD�&-8(��
SHXW�rWUH� SOXV� VRXSOH� TXH� FHOOH� TXL� SUpYDODLW� HQ� GURLW� LQWHUQH��
PDLV� TXL� UHTXLHUW� WRXMRXUV� XQH� ©�PDQLIHVWDWLRQ� G·KXPRXU� RX�
XQH�UDLOOHULH�ª��&-8(����VHSWHPEUH�������$II��&���������D. �����
S� ������� QRWH� *DORSLQ��� Propr. Intell. ������ Q����� S�� ����� REV�
%UXJXLqUH���CCE�������Q������FRPP������QRWH�&K��&DURQ�
�� 9�� $�� /XFDV�� +��-�� /XFDV� HW� $�� /XFDV�6FKORHWWHU�� Traité de la
propriété littéraire et artistique��/H[LV1H[LV���H�pG���������Q�������0�
9LYDQW�HW�-��0��%UXJXLqUH��Droit d’auteur et droits voisins��'DOOR]�
�H�pG���������Q�����
��0��9LYDQW�HW�-��0��%UXJXLqUH��op. cit.��Q������VSpF��QRWH�Q���
��&K��&DURQ��DUW��SUpF�

HQVXLWH�TXH�OD�FRQGDPQDWLRQ�SRXU�FRQWUHIDoRQ�SRUWH�
XQH� DWWHLQWH� LOOpJLWLPH� j� OD� OLEHUWp� G·H[SUHVVLRQ�
DUWLVWLTXH�GX�SODVWLFLHQ���

'H� IDoRQ� TXHOTXH�SHX� LQDWWHQGXH�� FH� GHUQLHU� SRLQW�
HPSRUWH� OD� FRQYLFWLRQ� GH� OD� �qUH� FKDPEUH� FLYLOH� TXL�
FDVVH� O·DUUrW� DX� YLVD� GH� O·DUWLFOH� ��� &('+��
UHSURFKDQW� j� OD� &RXU� G·DSSHO� G·DYRLU� GLW� TXH� ©�OHV�
GURLWV� VXU� GHV� ±XYUHV� DUJXpHV� GH� FRQWUHIDoRQ� QH�
VDXUDLHQW�� IDXWH� G
LQWpUrW� VXSpULHXU�� O
HPSRUWHU� VXU�
FHX[�GHV�±XYUHV�GRQW�FHOOHV�FL�VRQW�GpULYpHV��VDXI�j�
PpFRQQDvWUH� OH� GURLW� j� OD� SURWHFWLRQ� GHV� GURLWV�
G
DXWUXL� HQ� PDWLqUH� GH� FUpDWLRQ� DUWLVWLTXH�ª�� DORUV�
TX·HOOH� DXUDLW� GX� ©�H[SOLTXHU� GH� IDoRQ� FRQFUqWH� HQ�
TXRL�OD�UHFKHUFKH�G
XQ�MXVWH�pTXLOLEUH�HQWUH�OHV�GURLWV�
HQ� SUpVHQFH� FRPPDQGDLW� OD� FRQGDPQDWLRQ� TX
HOOH�
SURQRQoDLW�ª���

,QpGLWH�� FHWWH� VROXWLRQ� VXVFLWH� HQ� GRFWULQH� GHV�
UpDFWLRQV�WUqV�GLYHUVHV��DOODQW�GH�O·DSSUREDWLRQ��j� OD�
FULWLTXH�YLUXOHQWH���&HOD�Q·D� ULHQ�GH�VXUSUHQDQW��FDU�
OD� FRQIURQWDWLRQ� DYHF� OHV� GURLWV� IRQGDPHQWDX[�
FRQGXLW� LQH[RUDEOHPHQW�j� V·LQWHUURJHU� VXU� FH�TX·HVW�
OH�GURLW�G·DXWHXU��RX�FH�TX·LO�devrait rWUH��VXMHW�TXL�HVW�
WUqV� ORLQ� GH� IDLUH� FRQVHQVXV�� FRPPH� OH� PRQWUH�
HQFRUH� OD� SUpVHQWH� DIIDLUH�� $LQVL�� GHSXLV� SOXVLHXUV�
DQQpHV�� O·DUWLFXODWLRQ� HQWUH� OH� GURLW� G·DXWHXU� HW� OD�
OLEHUWp� G·H[SUHVVLRQ� D� GRQQp� OLHX� j� XQH� VpULH� GH�
GpFLVLRQV� TXL� IRUPHQW� XQH� VpTXHQFH� G·DFFRUGV�
FRPSOH[H�� PDLV� GpVRUPDLV� ELHQ� FRQQXH� �,��� /·DUUrW�
FRPPHQWp� LQWURGXLW� GDQV� FHWWH� SDUWLWLRQ� XQH�
GLVVRQDQFH� KDUPRQLTXH� �,,��� GRQW� RQ� SHXW� VH�
GHPDQGHU�FRPPHQW�HOOH�VHUD�UpVROXH���,,,��

,� 'HV�DFFRUGV�FRQQXV
'DQV�O·DUUrW�VRXV�FRPPHQWDLUH��OH�GURLW�G·DXWHXU�HVW�
FRQIURQWp� j� OD� ©�OLEHUWp� G·H[SUHVVLRQ� DUWLVWLTXH�ª��
4XHOOH� HVW� FHWWH� OLEHUWp�"� (VW�HOOH� XQH� OLEHUWp�
DXWRQRPH�� GLVWLQFWH� GH� OD� OLEHUWp� G·H[SUHVVLRQ� HW�
G·LQIRUPDWLRQ� GX� SXEOLF�"� (OOH� QH� SRVVqGH� SDV� GH�
IRQGHPHQW�SURSUH��PDLV� OD�&RXU�('+�D�FODLUHPHQW�
LQGLTXp� TXH� OD� SURWHFWLRQ� GH� O·DUW�� ��� V·pWHQGDLW� j�
O·H[SUHVVLRQ� DUWLVWLTXH�� ©�Sans doute l’article 10 ne 

��9��QRW��&K��*HLJHU��DUW��SUpF. ��0��9LYDQW��DUW��SUpF�  
�� )�� 3ROODXG�'XOLDQ�� REV�� SUpF�� 9�� pJDOHPHQW� 3��<�� *DXWLHU��
©�&RQWUH� OD� ©�EDODQFH� GHV� LQWpUrWV�ª��� KLpUDUFKLH� GHV� GURLWV�
IRQGDPHQWDX[�ª��D. ������S���������
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précise-t-il pas que la liberté d’expression artistique, qui 
se trouve en cause, entre dans son champ d’application ; 
il ne distingue pas pour autant les diverses formes 
d’expression. Comme les comparants s’accordent à le 
reconnaître, il englobe la liberté d’expression artistique 
(…) qui permet de participer à l’échange public des 
informations et idées culturelles, politiques et sociales de 
toute sorte »�.��

/HV� MXJHV� QDWLRQDX[� RQW� VXLYL� OH�PrPH� FKHPLQ�� HQ�
GHVVLQDQW� OHV� FRQWRXUV� G·XQH� OLEHUWp� G·H[SUHVVLRQ�
SURSUH� DX� FKDPS� DUWLVWLTXH�� QRWDPPHQW� GDQV� GHV�
DIIDLUHV� R�� FHWWH� OLEHUWp� pWDLW� RSSRVpH� DX� GURLW� j�
O·LPDJH�RX� DX�GURLW� DX� UHVSHFW�GH� OD� YLH�SULYpH�� /D�
&RXU� GH� FDVVDWLRQ� HQYLVDJH� OD� OLEHUWp� G·H[SUHVVLRQ�
VRXV� O·DQJOH�GH� O·H[SUHVVLRQ�DUWLVWLTXH��� OD�GpFOLQDQW�
YRORQWLHUV�VRXV�OD�IRUPH�GH�OD�©�OLEHUWp�GH�FUpDWLRQ�ª��
TXL� D� IDLW� FHUWDLQHV� DSSDULWLRQV� UHPDUTXpHV��
QRWDPPHQW�GDQV� OD� IDPHXVH� DIIDLUH� GH� OD� VXLWH� GHV�
Misérables GH�9LFWRU�+XJR�����

2Q�SHXW�V·HIIRUFHU�GH�GLVWLQJXHU�FHV�GHX[�IRUPHV�GH�
OLEHUWp�� HQ� WLUDQW� DUJXPHQW� GX� IDLW� TXH� OD� OLEHUWp�
G·H[SUHVVLRQ�FRQFHUQHUDLW�OHV�LGpHV��OHV�LQIRUPDWLRQV�
HW� OD� OLEHUWp� GH� FUpDWLRQ� OHV� IRUPHV� VHQVLEOHV��
LQGpSHQGDPPHQW�GX�PHVVDJH�SRUWp����/H�IRQG�G·XQ�
F{Wp�� OD� IRUPH�GH� O·DXWUH��HQ�VRPPH��0DLV�FHW�HIIRUW�
HVW�XQ�SHX�YDLQ��FDU��DLQVL�TXH� O·REVHUYH�XQ�DXWHXU��
OHV�GHX[�OLEHUWpV�VRQW�XQLHV�SDU�©�des liens si étroits et 
complexes qu’elles ne se conçoivent pas l’une sans 
l’autre12�ª���

2Q�SRXUUDLW�pJDOHPHQW�IDLUH�YDORLU�TXH�OD�OLEHUWp�GH�
FUpDWLRQ�H[LVWH� HQ�DPRQW�GH� OD�GLIIXVLRQ�HW�� TX·j� FH�
VWDGH�� HOOH� UHOqYH� DORUV�SOXV�GH� OD� OLEHUWp�GH�SHQVpH�
TXH�GH� OD� OLEHUWp�G·H[SUHVVLRQ�j�SURSUHPHQW�SDUOHU��
/H� SURMHW� GH� ORL� ©�&UpDWLRQ�� $UFKLWHFWXUH� HW�
3DWULPRLQH���ª� DFWXHOOHPHQW� GLVFXWp� DX� 3DUOHPHQW�
UHIOqWH�FH� WLUDLOOHPHQW��'DQV� OH� WH[WH�SUpVHQWp�SDU� OH�
0LQLVWUH�GH� OD�&XOWXUH�� O·DUWLFOH�SUHPLHU�FRQVDFUH� OD�
OLEHUWp� GH� FUpDWLRQ� VDQV� DXFXQH� pTXLYRTXH��� ©�/D�

��&('+��Müller et autres c. Suisse�����PDL�������5HT��Q�������������
��9��SDU�H[��&DVV��FLY���qUH�FK������RFW�������Bulletin������,�Q������
S� ������&DVV��FLY���qUH�FK������VHSWHPEUH�������Q������������
���&DVV�� FLY�� �qUH� FK�� ��� MDQYLHU� ������ Q�� ���������� �� JurisData� Q�
��������������JCP G�������,,���������QRWH�&K��&DURQ�
���9��QRW��)��3ROODXG�'XOLDQ��REV��SUpF�
��� '�� &RKHQ�� ©�/D� OLEHUWp� GH� FUpHU�ª�� Libertés et droits
fondamentaux��GLU��5��&DEULOODF����������qPH�pG���S������HW�V�
���Projet de loi relatif à la liberté de la création, à l'architecture et au
patrimoine��Q��������GpSRVp�OH���MXLOOHW������

FUpDWLRQ� DUWLVWLTXH� HVW� OLEUH�ª�� /·H[SRVp� GHV� PRWLIV�
LQGLTXH�TX·LO�V·DJLW�ELHQ�GH�IRUPDOLVHU�MXULGLTXHPHQW�
OH�©�SULQFLSH�GH�OLEHUWp�GH�FUpDWLRQ�DUWLVWLTXH��TXL�WLUH�
VD� IRUFH� GX� SULQFLSH� FRQVWLWXWLRQQHO� GH� OD� OLEHUWp�
G·H[SUHVVLRQ�ª��6DQV�TXH� O·RQ�VDFKH�V·LO� V·DJLW�G·XQH�
FRQVpTXHQFH�GH� O·DUUrW� FRPPHQWp�� XQ� DPHQGHPHQW�
D� pWp� DGRSWp� DX� 6pQDW� SRXU� DMRXWHU� XQ� DUWLFOH� �� bis�
UpGLJp� FRPPH� VXLW��� ©�/D� GLIIXVLRQ� GH� OD� FUpDWLRQ�
DUWLVWLTXH�HVW� OLEUH��(OOH�V·H[HUFH�GDQV� OH�UHVSHFW�GHV�
SULQFLSHV� HQFDGUDQW� OD� OLEHUWp� G·H[SUHVVLRQ� HW�
FRQIRUPpPHQW� DX[� GLVSRVLWLRQV� GH� OD� SUHPLqUH�
SDUWLH� GX� FRGH� GH� OD� SURSULpWp� LQWHOOHFWXHOOH�ª�� /D�
SUHPLqUH�SKUDVH��TXL�pWHQG�OD�OLEHUWp�GH�FUpDWLRQ�j�OD�
diffusion GH� OD� FUpDWLRQ�YLHQW� UDSSHOHU�TXH� OD� OLEHUWp�
GH�FUpDWLRQ�QH�GRLW�SDV�V·HQWHQGUH�VHXOHPHQW�FRPPH�
XQH� OLEHUWp� SXUHPHQW� LQWpULHXUH�� PDLV� ELHQ� FRPPH�
XQH� OLEHUWp� TXL� V·H[WpULRULVH�GDQV� OH� FKDPS� VRFLDO� j�
WUDYHUV� OD� GLIIXVLRQ� GH� O·REMHW� FUpp� GDQV� OD� VSKqUH�
SXEOLTXH�� /D� SDUHQWp� pYLGHQWH� HQWUH� OD� OLEHUWp� GH�
FUpDWLRQ� HW� OD� OLEHUWp� G·H[SUHVVLRQ� DXUDLW� SX�
SHUPHWWUH� GH� VH� GLVSHQVHU� GH� FHWWH� SUpFLVLRQ�� (Q�
UHYDQFKH�� OD� VHFRQGH�SKUDVH� IDLW� pFKR�j� OD�SUpVHQWH�
DIIDLUH�HQ�UDSSHODQW�TXH�VL�OD�GLIIXVLRQ�GH�OD�FUpDWLRQ�
HVW� OLEUH�� F·HVW� j� OD� FRQGLWLRQ�GH� UHVSHFWHU� OHV�GURLWV�
G·DXWHXU� HW� OHV� GURLWV� YRLVLQV�� 2Q� UHWURXYH� DLQVL� j�
SURSRV� GH� OD� OLEHUWp� GH� FUpDWLRQ� XQ� GRXEOH� QLYHDX�
TXH� O·RQ� FRQQDvW� GpMj� SRXU� OD� OLEHUWp� GH� SHQVpH��� OD�
OLEHUWp�G·DYRLU�GHV�FRQYLFWLRQV�RX�GHV�FUR\DQFHV�HVW�
DEVROXH��PDLV� OD� OLEHUWp� GH� OHV� PDQLIHVWHU� GRLW� rWUH�
UHODWLYLVpH�� 'H� OD� PrPH� IDoRQ� WDQW� TXH� OD� FUpDWLRQ�
GHPHXUH�GDQV� OD� VSKqUH�SULYpH�GH� O·DXWHXU�� HOOH� HVW�
HQWLqUHPHQW� OLEUH�� (Q� UHYDQFKH�� ORUVTXH� O·DXWHXU�
H[WpULRULVH� VRQ� ±XYUH�� OD� GLIIXVLRQ� GRLW� rWUH�
FRQIURQWpH� DX[� UqJOHV� GX� &RGH� GH� OD� SURSULpWp�
LQWHOOHFWXHOOH�� (QWUH� OLEHUWp� GH� FUpDWLRQ� HW� GURLW�
G·DXWHXU��OHV�UHODWLRQV�VRQW�GRQF�pWURLWHV��PDLV�DXVVL�
DPELYDOHQWHV���

/·DXWHXU� HVW�� DYDQW� WRXWH� FKRVH�� XQ� FUpDWHXU�� XQH�
SHUVRQQH� TXL� UpDOLVH� ©�TXHOTXH� FKRVH� TXL� Q·H[LVWDLW�
SDV�HQFRUH���ª���6DQV�OLEHUWp�GH�FUpDWLRQ��LO�Q·\�D�SDV�
G·DXWHXU�� HW� GRQF� SDV� GH� GURLW� G·DXWHXU�� /H� GURLW�
H[FOXVLI� UHFRQQX� j� O·DXWHXU� SHXW� G·DLOOHXUV� rWUH�
FRQVLGpUp�FRPPH�OH�SURORQJHPHQW�²�OD�FRQVpTXHQFH�
² GH� OD� OLEHUWp� GH� FUpHU���� /·DUUrW� UHQGX� OH� ��
VHSWHPEUH� ����� SDU� OD� &KDPEUH� VRFLDOH� HVW� j� FHW

���'pILQLWLRQV�GX�Petit Robert.  
���(Q�FH�VHQV��Y��QRW��'��&RKHQ��©�/D�OLEHUWp�GH�FUpHU�ª��DUW��SUpF��
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pJDUG�SOHLQ�G·LQWpUrW��(Q�HIIHW�� OD�&RXU�GH�FDVVDWLRQ�
GRQQH� UDLVRQ� DX[� MXJHV� GX� IRQG� G·DYRLU� GLW� TXH� OD�
GLUHFWULFH�DUWLVWLTXH�G·XQH�JUDQGH�PDLVRQ�Q·pWDLW�SDV�
O·DXWHXU� GHV� SLqFHV� FUppHV� DX� PRWLI� TX·HOOH� ©�QH�
MRXLVVDLW�>SDV@�G·XQH�OLEHUWp�GH�FUpDWLRQ���ª��'X�UHVWH��
OD� GpILQLWLRQ� GH� O·RULJLQDOLWp� GH� O·±XYUH�� VHXOH�
FRQGLWLRQ� RXYUDQW� GURLW� j� OD� SURWHFWLRQ�� pWDEOLW�
G·DLOOHXUV� WUqV� FODLUHPHQW� OH� OLHQ� pWURLW� TXL� H[LVWH�
HQWUH�OD�OLEHUWp�FUpDWULFH�HW�OH�GURLW�H[FOXVLI����,O�VXIILW�
SRXU�V·HQ�FRQYDLQFUH�GH�UDSSHOHU�OHV�GpFLVLRQV�GH�OD�
&RXU� GH� -XVWLFH� TXL� IRQW� UpIpUHQFH� j� GHV� FKRL[�
©�OLEUHV� HW� FUpDWLIV�ª� RX� j� OD� ©�FDSDFLWp� FUpDWLYH�ª� GH�
O·DXWHXU����/D�FUpDWLRQ�HVW�j�FH�SRLQW�PrOpH�DX�GURLW�
G·DXWHXU� TX·LO� D�PrPH� pWp� VXJJpUp� HQ� GRFWULQH� G·\�
YRLU�OD�©�YpULWDEOH�ª�FRQGLWLRQ�GH�OD�SURWHFWLRQ�����

'DQV� O·HVSqFH� FRPPHQWpH�� OHV� WURLV� SUHPLqUHV�
EUDQFKHV� GX� PR\HQ� GH� FDVVDWLRQ� VH� EDVDLHQW�
MXVWHPHQW� VXU� O·DEVHQFH� G·RULJLQDOLWp� GH� O·±XYUH�
SUHPLqUH��/·DXWHXU�GX�SRXUYRL�UHSURFKDLW�DX[�MXJHV�
GX� IRQG� G·DYRLU� FDUDFWpULVp� O·RULJLQDOLWp� GHV�
SKRWRJUDSKLHV� GH� PRGH� DX� WHUPH� G·XQ�
UDLVRQQHPHQW� TXL� FRQIRQGDLW� RULJLQDOLWp� HW�
QRXYHDXWp� HW� G·DYRLU� UHWHQX� O·H[LVWHQFH� GH� FKRL[�
WUDGXLVDQW� ©�XQ� UpHO� SDUWL�SULV� HVWKpWLTXH�ª� VDQV�
H[SOLTXHU�HQ�TXRL�FHV�FKRL[�©�SRXU�DUELWUDLUHV�TX·LOV�
SXLVVHQW� rWUH�� PDQLIHVWHUDLHQW� O·HPSUHLQWH� GH� OD�
SHUVRQQDOLWp� GH� OHXU� DXWHXU�ª�� 2Q� OH� VDLW��
O·DSSUpFLDWLRQ� GH� O·RULJLQDOLWp� HVW� XQH� TXHVWLRQ�
GLIILFLOH� HW� VRXYHQW� IUXVWUDQWH���� HQ� SDUWLFXOLHU� GDQV�
OH�GRPDLQH�GH�OD�SKRWRJUDSKLH��,O�Q·HQ�GHPHXUH�SDV�
PRLQV� TXH� OD� GpILQLWLRQ� WUDGLWLRQQHOOH� KpULWpH� GH�
'HVERLV� G·XQH� RULJLQDOLWp� FRQoXH� FRPPH�

���&DVV��VRF������VHSWHPEUH������������������,QpGLW��
���9��0��9LYDQW�HW�-��0��%UXJXLqUH��op. cit.��Q���������HW�Q�������
���&-8(��$II��&����������HU�GpFHPEUH�������Q������ ©�une création 
intellectuelle de l’auteur reflétant la personnalité de ce dernier et se 
manifestant par les choix libres et créatifs de celui-ci ª�� $II�� &�
���������HU�PDUV�������Q������©�S’agissant de la constitution d’une 
base de données, ce critère de l’originalité est rempli lorsque, à travers 
le choix ou la disposition des données qu’elle contient, son auteur 
exprime sa capacité créative de manière originale en effectuant des 
choix libres et créatifs et imprime ainsi sa “touche personnelle”�ª��9��
9��/��%HQDERX��©�/·RULJLQDOLWp��XQ�MDQXV�MXULGLTXH�ª��Mélanges en 
l’honneur du professeur André Lucas��/H[LV1H[LV��������S�����HW�V��
���2��/DOLJDQW��La véritable condition d’application du droit d’auteur ; 
originalité ou création ?��38$0�������3RXU�XQH�OHFWXUH�FULWLTXH�GH�
FHWWH�SURSRVLWLRQ��Y��)��3ROODXG�'XOLDQ���RIDC ��������S��������
��� 1RWLRQ� ©�HQ� FULVH�ª� SRXU� $�� /XFDV�� +��-�� /XFDV� HW� $�� /XFDV�
6FKORHWWHU�� Traité de la propriété littéraire et artistique�� op. cit.��
Q������ 1RWLRQ� ©�LQVDLVLVVDEOH�ª� SRXU� 0�� 9LYDQW� HW� -��0��
%UXJXLqUH��op. cit.��Q�������

©�O·HPSUHLQWH� GH� OD� SHUVRQQDOLWp� GH� O·DXWHXU�ª� IDLW�
SODFH�j�XQH�GpILQLWLRQ�UHQRXYHOpH�²�QRWDPPHQW�VRXV�
O·LQIOXHQFH� GH� OD� &-8(��� ²� TXL� PHW� O·DFFHQW� VXU�
O·LPSRUWDQFH� GHV� FKRL[� RSpUpV� SDU� O·DXWHXU�� HW� TXL�
VHUYHQW� HQ� TXHOTXH� VRUWH� GH� UpYpODWHXU� j� VD�
SHUVRQQDOLWp�� j� ODTXHOOH� WRXWH� UpIpUHQFH� Q·HVW� SDV�
DEDQGRQQpH����$LQVL��SRXU�OD�&RXU�G·DSSHO��OHV�FKRL[�
RSpUpV� ©�WUDGXLVHQW�� DX�GHOj� GX� VDYRLU�IDLUH� G
XQ�
SURIHVVLRQQHO� GH� OD� SKRWRJUDSKLH� FRQWULEXDQW� j�
YDORULVHU�GHV�SURGXLWV�GX�FRPPHUFH�GDQV�XQH�UHYXH�
GH�PRGH��XQ� UpHO�SDUWL�SULV� HVWKpWLTXH� HPSUHLQW�GH�
OD� SHUVRQQDOLWp� GH� OHXU� DXWHXU�ª��� HW� OD� &RXU� GH�
FDVVDWLRQ�Q·\�WURXYH�ULHQ�j�UHGLUH���

2Q�OH�YRLW��OH�GURLW�G·DXWHXU�SORQJH�VHV�UDFLQHV�GDQV�
OD� OLEHUWp�GH� FUpDWLRQ��&·HVW�SRXUWDQW� VRXV�XQ�DQJOH�
FRQIOLFWXHO� TXH� FHV� GHX[� SUpURJDWLYHV� VRQW� OH� SOXV�
VRXYHQW�HQYLVDJpHV��/H�GURLW�G·DXWHXU�HVW�HQ�HIIHW�XQ�
GURLW�H[FOXVLI����XQ�GURLW�G·DXWRULVHU�HW�G·LQWHUGLUH�OD�
GLIIXVLRQ� RX� OD� UHSULVH� GH� O·±XYUH� SURWpJpH�� &HWWH�
IDFXOWp� G·LQWHUGLUH� YLHQW� QpFHVVDLUHPHQW� ERUQHU� OD�
OLEHUWp� LQGLYLGXHOOH� GHV� WLHUV�� &·HVW� Oj� O·HVVHQFH�
PrPH�G·XQ�GURLW�RSSRVDEOH�erga omnes��0DLV�LO�pWDLW�
JpQpUDOHPHQW�DGPLV�TXH�OHV�OLPLWHV�HW�H[FHSWLRQV�DX�
GURLW� H[FOXVLI� RIIUDLHQW� GHV� HVSDFHV� GH� OLEHUWp�
VXIILVDQWV�� 3UREDEOHPHQW� HQ� UDLVRQ� GHV� WHQGDQFHV�
H[SDQVLRQQLVWHV� TXL� DQLPHQW� OH� GURLW� G·DXWHXU�� FHW�
pTXLOLEUH� HVW� GpVRUPDLV� MXJp� LQVDWLVIDLVDQW� SDU�
FHUWDLQV�� (Q� UpDFWLRQ�� OHV� GURLWV� IRQGDPHQWDX[� RQW�
pWp�SHUoXV� FRPPH� OH�PR\HQ�GH� FRQWHVWHU� OD�©�WRXWH�
SXLVVDQFH�ª� GX� GURLW� G·DXWHXU� HW� GH� UHVWDXUHU� XQH�
IRUPH�GH�FRKpUHQFH�����

'HSXLV� TXHOTXHV� DQQpHV�� FHUWDLQV� MXVWLFLDEOHV�
DFFXVpV� GH� FRQWUHIDoRQ� WHQWHQW� G·pFKDSSHU� j� OD�
FRQGDPQDWLRQ� HQ� LQYRTXDQW� OD� OLEHUWp� G·H[SUHVVLRQ�
HW� OH�GURLW�GX�SXEOLF�j� O·LQIRUPDWLRQ��/·DUW�����GH� OD�
&RQY�� ('+� HVW� DLQVL� GHYHQX� XQ� ©�MRNHU�ª�� XQ�
DUJXPHQW�GH�OD�GHUQLqUH�FKDQFH�SRXU�UHGHVVLQHU�OHV�
FRQWRXUV� GH� O·H[FOXVLYLWp� GDQV� XQ� VHQV� SOXV�

���9��9��/��%HQDERX��DUW��SUpF�  
��� 9�� OHV� UpIpUHQFHV� j� OD� ©�WRXFKH� SHUVRQQHOOH�ª� GDQV� OHV� DUUrWV�
Eva-Maria Painer HW�Football Dataco. �
��� 9�� QRW��0�� 9LYDQW� HW� -��0�� %UXJXLqUH��Droit d’auteur et droits 
voisins��op. cit.��Q�����  
��� 6XU� FHWWH� LGpH� Y�� QRW�� &K�� *HLJHU�� Droit d’auteur et droit du 
public à l’information��/LWHF�� &ROO�� ,53,�� W�� ���� ������� ©�/HV� GURLWV�
IRQGDPHQWDX[���JDUDQWLHV�GH�OD�FRKpUHQFH�GX�GURLW�GH�SURSULpWp�
LQWHOOHFWXHOOH�"�ª��JCP G ������,�������3��.DPLQD��©�'URLW�G·DXWHXU�
HW�DUWLFOH����GH�OD�&('+�ª��Legicom ���������Q������S�����
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IDYRUDEOH�j� OD� OLEHUWp�HW�GRQF�QpFHVVDLUHPHQW�PRLQV�
IDYRUDEOH�DX�GURLW�GH�SURSULpWp���

-XVTX·j� SUpVHQW�� O·DUJXPHQWDWLRQ� Q·DYDLW� WRXWHIRLV�
MDPDLV� pWp� DFFXHLOOLH� IDYRUDEOHPHQW� SDU� OD� &RXU� GH�
FDVVDWLRQ��'DQV� OD� IDPHXVH� DIIDLUH�Utrillo�� OD�+DXWH�
MXULGLFWLRQ� DYDLW� IDLW� VLHQQH� O·LGpH� VHORQ� ODTXHOOH�
O·DUWLFOH����GH�OD�&RQY��('+�QH�SRXYDLW�rWUH�LQYRTXp�
FRPPH�XQH�OLPLWH�H[WHUQH�DX�GURLW�G·DXWHXU�GDQV�OD�
PHVXUH�R��O·pTXLOLEUH�HQWUH�GURLW�G·DXWHXU�HW� OLEHUWp�
G·H[SUHVVLRQ� pWDLW� GpMj� SULV� HQ� FRPSWH� HQ� DPRQW�
GDQV� OHV� H[FHSWLRQV� DX� GURLW� G·DXWHXU�� 4XHOTXHV�
PRLV� SOXV� WDUG�� OD�PrPH� SRVLWLRQ� pWDLW� WHQXH� GDQV�
O·DIIDLUH� Onze Mondial25� TXL� SDUDLVVDLW� WUDQFKHU�
QHWWHPHQW� HQ� IDYHXU� GX� GURLW� G·DXWHXU�� UDSSHODQW�
TX·LO�GRLW�rWUH�pJDOHPHQW�FRQVLGpUp�FRPPH�XQ�GURLW�
IRQGDPHQWDO��� ©�0DLV� DWWHQGX� TXH� OH� GURLW� j�
O·LQIRUPDWLRQ�GX�SXEOLF� FRQVDFUp�SDU� O·DUWLFOH� ���GH�
OD�&RQYHQWLRQ�GH�VDXYHJDUGH�GHV�GURLWV�GH�O·KRPPH�
HW�GHV�OLEHUWpV�IRQGDPHQWDOHV�WURXYH�VHV�OLPLWHV�GDQV�
OH�UHVSHFW�GHV�DXWUHV�GURLWV�LGHQWLTXHPHQW�SURWpJpV ��
TX·LO� HQ� HVW� DLQVL� GHV� GURLWV� GH� SURSULpWp�
LQWHOOHFWXHOOH�� ELHQV� DX� VHQV� GH� O·DUWLFOH� �HU� GX� �HU�
3URWRFROH�DGGLWLRQQHO�ª��/D�SRUWH� VHPEODLW�GRQF�EHO�
HW�ELHQ�IHUPpH���

(Q� UpDOLWp�� F·HVW� GX� F{Wp� GH� OD� &RXU� ('+� TXH� OD�
GLVVRQDQFH� VH� SUpSDUDLW�� 'DQV� XQH� DIIDLUH� Ashby 
Donald���� OD� &RXU� pWDLW� VDLVLH� G·XQ� UHFRXUV� LQWHQWp�
SDU� WURLV� SKRWRJUDSKHV� FRQGDPQpV� SRXU�
FRQWUHIDoRQ� DSUqV� DYRLU� FRPPHUFLDOLVp� VDQV�
DXWRULVDWLRQ� OHV� FOLFKpV� G·XQ� GpILOp� GH�PRGH� HW� TXL�
LQYRTXDLHQW� XQH� YLRODWLRQ� GH� O·DUWLFOH� ��� &('+��
'DQV�FHWWH�DIIDLUH�� OD�&RXU�GHYDLW�GRQF�H[DPLQHU�VL�
OD� FRQGDPQDWLRQ� GHV� SKRWRJUDSKHV� pWDLW� XQH�
LQJpUHQFH� SUpYXH� SDU� OD� ORL�� VL� HOOH� SRXUVXLYDLW� XQ�
EXW�OpJLWLPH�HW��VXUWRXW��VL�HOOH�pWDLW�©�QpFHVVDLUH�GDQV�
XQH� VRFLpWp� GpPRFUDWLTXH�ª� DX� VHQV� GH� O·DUWLFOH�
�������� 5HFRQQDLVVDQW� DX[� DXWRULWpV� QDWLRQDOHV� XQH�
PDUJH� G·DSSUpFLDWLRQ� ©�SDUWLFXOLqUHPHQW�
LPSRUWDQWH�ª� DX� YX� GHV� FLUFRQVWDQFHV�� OD� &RXU�
FRQFOXW� TXH� ©�OD� QDWXUH� HW� OD� JUDYLWp� GHV� VDQFWLRQV�
LQIOLJpHV� DX[� UHTXpUDQWV�QH� VRQW�SDV� WHOOHV� >«@�TXH�
O
LQJpUHQFH� OLWLJLHXVH� pWDLW� GLVSURSRUWLRQQpH� SDU�

���&DVV��FLY���qUH�FK����RFWREUH�������Q�������������
��� &('+��Ashby Donald et a. c. France� ��� MDQYLHU� ������ 5HT�� Q��
�����������JCP G ���������, QRWH�0��$IURXNK� �

UDSSRUW� DX� EXW� SRXUVXLYL���ª�� /H� GURLW� G·DXWHXU� HVW�
GRQF�XQH�©�LQJpUHQFH�ª�GDQV�OD�OLEHUWp�G·H[SUHVVLRQ��
,O� O·HPSRUWH� VXU� OH� GURLW� j� O·LQIRUPDWLRQ�� PDLV�
VHXOHPHQW�j� O·LVVXH�G·XQH�PLVH�HQ�EDODQFH��HW�SDUFH�
TXH� OHV� FLUFRQVWDQFHV� GH� O·HVSqFH� FRPPDQGDLHQW�
TX·LO�HQ�VRLW�DLQVL��&H�Q·pWDLW�GRQF�TXH�SDUWLH�UHPLVH���

,,� 'LVVRQDQFH�QRXYHOOH
/D�GpFLVLRQ�Ashby Donald D\DQW� IDLW�SULPHU� OH�GURLW�
G·DXWHXU� VXU� OH� GURLW� GX� SXEOLF� j� O·LQIRUPDWLRQ�� RQ�
SRXYDLW� \� YRLU� XQ� VLJQH� G·DSDLVHPHQW�� YRLUH� GH�
©�UpFRQFLOLDWLRQ���ª��HW�FH��G·DXWDQW�TXH�SHX�GH�WHPSV�
DSUqV��OD�&RXU�UHMHWDLW�OD�UHTXrWH�²�LO�HVW�YUDL�SUHVTXH�
RXWUDQFLqUH� ²� GHV� IRQGDWHXUV�GX� VLWH�The Pirate Bay�
TXL�SUpWHQGDLHQW�TXH�OHXU�FRQGDPQDWLRQ�FRQVWLWXDLW�
XQH�DWWHLQWH�LOOpJLWLPH�j�OHXU�OLEHUWp�G·H[SUHVVLRQ�����

,O�HVW�YUDL�TX·XQH�OHFWXUH�UDLVRQQDEOH�GH� OD�GpFLVLRQ�
GH� OD� &RXU� ('+�� j� O·LQVWDU� GH� FHOOH� GpIHQGXH� SDU�
$OH[DQGUH� =ROOLQJHU�� SHUPHWWDLW� GH� FRQFLOLHU� OD�
EDODQFH� GHV� LQWpUrWV� DYHF� OD� OLVWH� IHUPpH� GHV�
H[FHSWLRQV�GH�O·DUW��/��������&3,����6HORQ�OXL�� OH� MXJH�
QDWLRQDO�GHYUDLW�UHVWHU�OLEUH�GH�QH�SDV�SURFpGHU�j�OD�
PLVH� HQ� EDODQFH� GHV� LQWpUrWV� DX� WLWUH� GH� OD� PDUJH�
QDWLRQDOH� G·DSSUpFLDWLRQ��� ©�/HV� MXJHV� LQWHUQHV�
SHXYHQW� WRXW� j� IDLW� FKRLVLU� G
DSSOLTXHU�
ULJRXUHXVHPHQW� OH� SULQFLSH� GH� OLVWH� IHUPpH�
G
H[FHSWLRQV�� HW� UHIXVHU� G
H[DPLQHU� O
DUJXPHQW� WLUp�
GH� O
DUWLFOH� ���� VDQV� HQFRXULU� DXWRPDWLTXHPHQW� XQ�
FRQVWDW� GH� YLRODWLRQ� GH� OD� SDUW� GH� OD� &RXU�
HXURSpHQQH�GHV� GURLWV� GH� O
KRPPH��&HWWH� GHUQLqUH��
DFFRUGDQW� XQH� PDUJH� QDWLRQDOH� G
DSSUpFLDWLRQ�
LPSRUWDQWH�� GHYUDLW� IDFLOHPHQW� FRQVLGpUHU� TXH�
O
DSSOLFDWLRQ� QRUPDOH� G
XQH� OpJLVODWLRQ� YHLOODQW�� HQ�
VRQ� VHLQ�� j� SUpVHUYHU� GHV� IDFXOWpV� G
H[SUHVVLRQ� HVW�
FRQIRUPH� j� OD� &RQYHQWLRQ�ª���� $XWUHPHQW� GLW�� OHV�
MXJHV�SRXUUDLHQW�VH�GLVSHQVHU�GH�WHVWHU�FRQFUqWHPHQW�
O·pTXLOLEUH� HQWUH� GURLW� G·DXWHXU� HW� OLEHUWp�
G·H[SUHVVLRQ� ORUVTXH� FH� WUDYDLO� D� GpMj� pWp� IDLW� HQ�
DPRQW�SDU�OH�OpJLVODWHXU��,O�H[LVWHUDLW�DLQVL�XQH�VRUWH�
GH� SUpVRPSWLRQ� VXLYDQW� ODTXHOOH� OH� IDLW� GH�

���'pFLVLRQ�SUpF���Q������
��� $�� =ROOLQJHU�� ©�'URLW� G·DXWHXU� HW� OLEHUWp� G·H[SUHVVLRQ��� OH�
GLVFRXUV�GH�OD�PpWKRGH�ª��CCE ����,�Q����pWXGH�����
���&('+�����IpYULHU�������5HT��Q������������Neij et Kolmisoppi c/ 
Suède���CCE�������Q�����FRPP������REV��&K��&DURQ���
���$��=ROOLQJHU��DUW��SUpF���Q����HW�V���
���$��=ROLQJHU��DUW��SUpF���Q������
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VDQFWLRQQHU� XQ� DFWH� TXL� Q·HVW� SDV� FRXYHUW� SDU� XQH�
H[FHSWLRQ� QH� SRUWH� SDV� XQH� DWWHLQWH�
GLVSURSRUWLRQQpH�j�OD�OLEHUWp�G·H[SUHVVLRQ���

/HV�FUDLQWHV�TX·DYDLW�IDLW�QDvWUH�O·LQFXUVLRQ�GHV�GURLWV�
IRQGDPHQWDX[�pWDLHQW�GRQF�HQ�SDUWLH�GLVVLSpHV��HW�OD�
SHWLWH� PXVLTXH� GX� GURLW� G·DXWHXU� SRXYDLW� VH�
SRXUVXLYUH� WUDQTXLOOHPHQW�� 0DLV� F·pWDLW� VDQV�
FRPSWHU�DYHF�OD�QRWH�GLVVRQDQWH�DSSRUWpH�SDU�O·DUUrW�
VRXV�FRPPHQWDLUH���

(Q� HIIHW�� OD� &RXU� GH� FDVVDWLRQ� UHSURFKH� WUqV�
SUpFLVpPHQW� j� OD� &RXU� G·DSSHO� GH� QH� SDV� DYRLU�
H[SOLTXp� ©�GH� IDoRQ� FRQFUqWH� HQ� TXRL� OD� UHFKHUFKH�
G
XQ� MXVWH� pTXLOLEUH� HQWUH� OHV� GURLWV� HQ� SUpVHQFH�
FRPPDQGDLW� OD� FRQGDPQDWLRQ� TX
HOOH� SURQRQoDLW�ª��
F·HVW�j�GLUH� GH� QH� SDV� DYRLU� SURFpGp� j� OD� PLVH� HQ�
EDODQFH�HQWUH�GURLW�G·DXWHXU�HW� OLEHUWp�G·H[SUHVVLRQ��
HW�FH��DORUV�PrPH�TXH�OH�EpQpILFH�GHV�H[FHSWLRQV�GH�
SDURGLH� RX� GH� FRXUWH� FLWDWLRQ� DYDLW� pWp� UHIXVp� DX�
FRQWUHIDFWHXU���

'DQV�VD�PRWLYDWLRQ��OD�&RXU�G·DSSHO�SUHQG�SRXUWDQW�
ELHQ� HQ� FRQVLGpUDWLRQ� OD� OLEHUWp� G·H[SUHVVLRQ�� PDLV�
HOOH� DIILUPH� GH� IDoRQ� DEVWUDLWH� TXH� ©�OHV� GURLWV� VXU�
GHV� ±XYUHV� DUJXpHV� GH� FRQWUHIDoRQ� QH� VDXUDLHQW�
>«@�� IDXWH� G
LQWpUrW� VXSpULHXU�� O
HPSRUWHU� VXU� FHX[�
GHV� ±XYUHV� GRQW� FHOOHV�FL� VRQW� GpULYpHV�ª�� &·HVW� OD�
JpQpUDOLWp� GH� OD� IRUPXOH� TXL� HVW� LFL� FRQGDPQpH�� /D�
PDUJH�QDWLRQDOH�G·DSSUpFLDWLRQ� UHFRQQXH� DX[�eWDWV�
SRXU� RSpUHU� OD� FRQFLOLDWLRQ� HQWUH� GHX[� GURLWV�
IRQGDPHQWDX[� QH� SHUPHWWUDLW� GRQF� SDV� DX� MXJH�
G·pYLWHU� OD� UHFKHUFKH� FRQFUqWH�GX� MXVWH� pTXLOLEUH� HQ�
V·DEULWDQW� GHUULqUH� OHV� H[FHSWLRQV� DX� GURLW� H[FOXVLI�
UHFRQQXHV�SDU�OH�OpJLVODWHXU���

&HW�DUUrW�VHPEOH�pJDOHPHQW�FRQGDPQHU� O·LGpH�VHORQ�
ODTXHOOH� OH� GURLW� VXEMHFWLI� O·HPSRUWH� QpFHVVDLUHPHQW�
VXU�OD� OLEHUWp��SXLVTX·LO�D�SUpFLVpPHQW�SRXU�REMHW�GH�
PDUTXHU�OHV�OLPLWHV�GH�FHWWH�OLEHUWp�����

/·pYROXWLRQ� SDU� UDSSRUW� j� OD� GRFWULQH� pWDEOLH� GDQV�
O·DIIDLUH� Utrillo� HVW� VDLVLVVDQWH�� 0DLV� FRPPHQW�
DSSUpFLHU� OD�SRUWpH�GH�FHW�DUUrW�"�/HV� MXJHV�GX�IRQG�
GHYURQW�LO� YpULILHU� FRQFUqWHPHQW� TXH� O·XVDJH� GX�
GURLW� H[FOXVLI� QH� FDXVH� SDV� XQH� DWWHLQWH�
GLVSURSRUWLRQQpH��j�OD�OLEHUWp�G·H[SUHVVLRQ�j�FKDTXH�
IRLV� TX·LOV� SURQRQFHQW� XQH� FRQGDPQDWLRQ� SRXU�

���6XU�FHWWH�LGpH�Y��)��3ROODXG�'XOLDQ��REV��SUpF��

FRQWUHIDoRQ�� HW� FH�� PrPH� V·LOV� RQW� SUpDODEOHPHQW�
pFDUWp�OH�MHX�GHV�H[FHSWLRQV�GH�O·DUWLFOH�/��������&3,�"�
$XWUHPHQW� GLW�� OD� EDODQFH� GHV� LQWpUrWV� YD�W�HOOH�
GHYHQLU� XQ� SDVVDJH� REOLJp� HW� V\VWpPDWLTXH� GDQV� OH�
FRQWHQWLHX[�GH�OD�FRQWUHIDoRQ�HQ�GURLW�G·DXWHXU�"���

&HOD� UHYLHQGUDLW� j� DIILUPHU� GH� IDoRQ� JpQpUDOH� TXH�
©�GpVRUPDLV�� OD� UpXQLRQ� GHV� FRQGLWLRQV� OpJDOHV� GH�
O
DFWLRQ� HQ� FRQWUHIDoRQ� QH� FRPPDQGH� SOXV�
IRUFpPHQW� XQH� FRQGDPQDWLRQ�ª���� ,QHQYLVDJHDEOH� LO�
\�D�HQFRUH�SHX�GH�WHPSV��FHWWH�FRQFHSWLRQ�QH�VHPEOH�
SOXV�VL�IDQWDLVLVWH�DX�YX�GH�OD�MXULVSUXGHQFH�UpFHQWH�
GH�OD�&RXU�GH�FDVVDWLRQ��TXL�pQRQFH�TX·HQ�SUpVHQFH�
GH� GHX[� GURLWV� IRQGDPHQWDX[� G·pJDOH� YDOHXU�� ©�LO�
DSSDUWLHQW� DX� MXJH� VDLVL� GH� UHFKHUFKHU� XQ� pTXLOLEUH�
HQWUH� FHV� GURLWV� HW�� OH� FDV� pFKpDQW�� GH� SULYLOpJLHU� OD�
VROXWLRQ� OD� SOXV� SURWHFWULFH� GH� O·LQWpUrW� OH� SOXV�
OpJLWLPH���ª��,O�HVW�FODLU�TXH�GDQV�FHWWH�K\SRWKqVH��FHW�
DUUrW� HQWUDLQHUDLW� GHV� FKDQJHPHQWV� FRQVLGpUDEOHV�
GDQV� OD� UpDOLVDWLRQ� MXULGLFWLRQQHOOH� GX� GURLW�
G·DXWHXU�� (Q� HIIHW�� VL� OHV� MXJHV� pWDLHQW� WHQXV� j� OD�
UHFKHUFKH� GX� MXVWH� pTXLOLEUH� j� FKDTXH� IRLV� TX·XQ�
FRQWUHIDFWHXU� LQYRTXH� OD� YLRODWLRQ� G·XQ� GURLW�
IRQGDPHQWDO�� QXO� GRXWH� TXH� OD� GpPDUFKH�
GHYLHQGUDLW� V\VWpPDWLTXH� WDQW� OD�PXOWLSOLFDWLRQ�GHV�
GURLWV�IRQGDPHQWDX[�HVW�LPSRUWDQWH��3HXW�rWUH�IDXW�
LO�V·\�UpVRXGUH��2Q�UDSSHOOHUD�j�FHW�pJDUG�OHV�SURSRV�
OXFLGHV� GH� 'DQLHO� *XWPDQ� TXL� pFULYDLW� LO� \� D�
SOXVLHXUV� DQQpHV� GpMj� TXH� OD� ©�SHQVpH� MXULGLTXH�
PRGHUQH� pWDQW� FH� TX·HOOH� HVW�� LO� IDXW� ELHQ� DFFHSWHU�
TXH� OHV�FRQWURYHUVHV� MXULGLTXHV�VRLHQW� IRUPXOpHV�HQ�
WHUPHV� GH� FRQIOLWV� GH� GURLWV� VL� O·RQ� YHXW� WHQWHU� G·\�
SDUWLFLSHU�ª�����

,O�QH�V·DJLW�GRQF�SDV�GH�UHMHWHU�FRPSOqWHPHQW� O·LGpH�
PrPH�GH� OD� EDODQFH�GHV� LQWpUrWV� HQ�GURLW� G·DXWHXU��
PDLV�SHXW�rWUH� IDXW�LO� V·HIIRUFHU�GH� OD� FRQWHQLU�GDQV�
GHV�OLPLWHV�UDLVRQQDEOHV��(Q�HIIHW��GDQV�OD�PHVXUH�R��
O·DUWLFXODWLRQ� HQWUH� OH� GURLW� G·DXWHXU� HW� OD� OLEHUWp�
G·H[SUHVVLRQ�IDLW�GpMj�O·REMHW�G·XQH�IRUPH�GH�EDODQFH�
GDQV�OD�ORL�²�FH�TXL�Q·HVW�SDV�WRXMRXUV�OH�FDV�ORUVTX·LO�
H[LVWH�XQ� FRQIOLW� HQWUH�GHX[�GURLWV� IRQGDPHQWDX[� ²�
XQH� LQWHUSUpWDWLRQ� SOXV� PRGpUpH� HVW� SRVVLEOH��� OH�
MXJH� QH� VHUDLW� WHQX� GH� SURFpGHU� FRQFUqWHPHQW� j� OD�

���&K��&DURQ��DUW��SUpF�� 
���&DVV��FLY���qUH�FK�����VHSWHPEUH�������Q�������������
��� '�� *XWPDQ�� ©�/HV� GURLWV� GH� O·KRPPH� VRQW�LOV� O·DYHQLU� GX�
GURLW�"�ª��L’avenir du droit��Mélanges en l’honneur de François Terré��
38)���'DOOR]���-XULV�&ODVVHXU��������S��������
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UHFKHUFKH� G·XQ� MXVWH� pTXLOLEUH� TXH� GDQV� GHV�
FLUFRQVWDQFHV� SDUWLFXOLqUHV�� VLPLODLUHV� j� FHOOHV� TXL�
RQW� GRQQp� OLHX� j� OD� SUpVHQWH� DIIDLUH���� ,O� UHVWHUDLW�
DORUV� j� GpWHUPLQHU� GDQV� TXHOV� FDV� VSpFLDX[� OH� MXJH�
SRXUUDLW� rWUH� DPHQp�j�GpSDVVHU� OH� FDGUH� IL[p�SDU� OH�
OpJLVODWHXU�DX�QRP�G·XQ�LQWpUrW�GH�UDQJ�VXSpULHXU���

(Q�O·HVSqFH�O·DXWHXU�GH�O·±XYUH�GpULYpH�UHYHQGLTXDLW�
IRUWHPHQW� OD� SRUWpH� SROLWLTXH� GH� VD� GpPDUFKH�� OHV�
SKRWRJUDSKLHV� GH� PRGH� D\DQW� pWp� FKRLVLHV� SDUFH�
TX·HOOHV� VRQW� XQ� ©�V\PEROH� GH� OD� SXEOLFLWp� HW� GH� OD�
VXUFRQVRPPDWLRQ�ª��1·HVW�FH�FH�SDV�MXVWHPHQW�SDUFH�
TX·LO� V·DJLVVDLW� LFL�G·XQH�±XYUH�G·DUW� engagée� TXH� OD�
EDODQFH� GHV� LQWpUrWV� GHYDLW� LPSpUDWLYHPHQW� rWUH�
IDLWH�"�2Q� VDLW� TXH� OD� OLEHUWp� G·H[SUHVVLRQ� EpQpILFLH�
G·XQH� SURWHFWLRQ� VXSpULHXUH� ORUVTX·HOOH� FRQWULEXH� j�
SRUWHU�XQ�PHVVDJH�SROLWLTXH��3OXV�TXH�OD�GLPHQVLRQ�
DUWLVWLTXH�� FH� VHUDLW� DLQVL� OD�GLPHQVLRQ�SROLWLTXH�RX�
FULWLTXH� GH� O·±XYUH� VHFRQGH� TXL� VHUDLW� OH� VpVDPH�
GRQQDQW�GURLW�j�XQH�VHFRQGH�FKDQFH�ORUVTXH�O·XVDJH�
QRQ�DXWRULVp�QH�SHXW�rWUH�FRXYHUW�SDU�XQH�H[FHSWLRQ�
H[LVWDQWH���

(Q� FRQWUHSRLQW� GH� OD� SUpFpGHQWH� REVHUYDWLRQ�� OD�
&RXU�('+�VHPEOH�FRQVLGpUHU�TXH�WRXWH�±XYUH�G·DUW�
SDUWLFLSH� GX� GpEDW� SXEOLF�� VDQV� TX·LO� QH� IDLOOH�
VSpFLDOHPHQW�PRQWUHU� OH� FDUDFWqUH� ©�HQJDJp�ª� GH� OD�
FUpDWLRQ��� ©�Ceux qui créent, interprètent, diffusent ou 
exposent une œuvre d'art contribuent à l'échange d'idées 
et d'opinions indispensable à une société 
démocratique37 ª�� 0DLV� O·DIILUPDWLRQ� UHOqYH� WUqV�
ODUJHPHQW� GH� OD� SpWLWLRQ� GH� SULQFLSH��7RXWH� ±XYUH�
QH� SDUWLFLSH� SDV� DX� GpEDW� GpPRFUDWLTXH�� HW� F·HVW�
KHXUHX[��� 'H� SOXV�� LO� IDXW� UDSSHOHU� TXH� OH� GURLW�
G·DXWHXU�Q·HVW�SDV�que OH�GURLW�GHV�©�±XYUHV�G·DUW�ª��
PDLV�DXVVL�FHOXL�GHV�FUpDWLRQV�GH�IRUPH�XWLOLWDLUHV���

6H� GHVVLQHUDLW� DLQVL� XQH� GLVWLQFWLRQ� HQWUH� G·XQ� F{Wp�
O·DUW�HQJDJp��TXL�SRXUUDLW�HPSUXQWHU�ODUJHPHQW�DX[�
±XYUHV� SUpH[LVWDQWHV� SRXU� OD� VHXOH� UDLVRQ� TX·LO�
SDUWLFLSH� DX� GpEDW� G·LGpHV�� HW� GH� O·DXWUH� F{Wp� OHV�
±XYUHV�©�IXWLOHV�ª�TXL�GHYUDLHQW�V·HQ�WHQLU�DX[�VHXOV�
HVSDFHV� GH� OLEHUWp� DFFRUGpV� SDU� OHV� H[FHSWLRQV� GH�

���'X�UHVWH��OH�PRWLI�GH�FDVVDWLRQ�²�GpIDXW�GH�EDVH�OpJDOH�²�LQYLWH�
j� OLPLWHU� OD� SRUWpH� GH� O·DUUrW�� (Q� FH� VHQV�� Y�� 3�� 6LULQHOOL� HW� $��
%HQVDPRXQ��DUW��SUpF���
��� &('+�� Müller et autres c. Suisse, SUpF�� Q������ &('+��
Vereinigung Bildender Künstler c. Autriche�� ��� MDQYLHU� ������5HT��
Q�����������Q������

O·DUW�� /�� ������ &3,�� 'X� PHVVDJH� SRUWp� SDU� O·±XYUH�
GpSHQGUDLW� OH� GHJUp� GH� OLEHUWp� GX� FUpDWHXU�� PDLV�
DXVVL�� HQ� FUHX[�� OD� SRUWpH� GX� GURLW� H[FOXVLI� VXU� OHV�
±XYUHV� DQWpULHXUHV�� 6HUDLW�FH� YpULWDEOHPHQW� XQ�
PDO�"�2Q�SRXUUDLW�\�YRLU�OH�PR\HQ�GRQQp�DX[�MXJHV�
GH�FRUULJHU�OHV�HIIHWV�SDUIRLV�LQLTXHV�GX�GRJPH�VHORQ�
OHTXHO� OH� FRQWHQX� GX� GURLW� G·DXWHXU� QH� GHYUDLW� SDV�
YDULHU�HQ�IRQFWLRQ�GH�O·REMHW�DXTXHO�LO�V·DSSOLTXH���

/·DYHQLU�GLUD� VL� OD� UHFKHUFKH�GX� MXVWH�pTXLOLEUH�GRLW�
GpVRUPDLV� LQWHUYHQLU� GH� IDoRQ� V\VWpPDWLTXH� RX� VL�
HOOH� GRLW� rWUH� IDLWH� VHXOHPHQW� GDQV� FHUWDLQHV�
FLUFRQVWDQFHV� SDUWLFXOLqUHV� ²� HW� LO� IDXGUD� DORUV�
SUpFLVHU� TXHOOHV� VRQW� MXVWHPHQW� FHV� FLUFRQVWDQFHV�
SDUWLFXOLqUHV�� 0DLV� SRXU� O·KHXUH�� IRUFH� HVW� GH�
FRQVWDWHU� TXH� O·DUUrW� GH� OD� SUHPLqUH� FKDPEUH� FLYLOH�
ODLVVH� GDQV� VRQ� VLOODJH� ERQ� QRPEUH� GH� TXHVWLRQV�
LUUpVROXHV�HW�GRQQH�j�HQWHQGUH�XQH�QRWH�GLVVRQDQWH�
TX·LO�IDXGUD�ELHQ�UpVRXGUH��5HVWH�j�VDYRLU�FRPPHQW��

,,,� 5pVROXWLRQ�DWWHQGXH
/D�UpVROXWLRQ�SHUPHW�OH�UHWRXU�j�XQH�FHUWDLQH�IRUPH�
GH� GpWHQWH� GDQV� OH�PRXYHPHQW� KDUPRQLTXH�� ­� FHW�
pJDUG��QXO�GRXWH�TXH� OD�GpFLVLRQ�UHQGXH�VXU�UHQYRL�
SDU� OD� FRXU� G·DSSHO� GH�9HUVDLOOHV� VHUD� VFUXWpH� DYHF�
EHDXFRXS� G·DWWHQWLRQ�� FDU� HOOH� GRQQHUD� GH�
SUpFLHXVHV� LQGLFDWLRQV� VXU� OHV� PRGDOLWpV�
G·DSSUpFLDWLRQ�GX�MXVWH�pTXLOLEUH�HQWUH�OHV�GURLWV�GH�
O·DXWHXU� GH� O·±XYUH� GpULYpH� HW� FHX[� GH� O·DXWHXU� GH�
O·±XYUH� GH� EDVH�� /D� UHFKHUFKH� GHYDQW� V·RSpUHU� in 
concreto�� TXHOV� VRQW� OHV� pOpPHQWV� TXL� GHYUDLHQW� rWUH�
SULV�HQ�FRQVLGpUDWLRQ�"���

'X� F{Wp� GH� O·±XYUH� GpULYpH�� OD� QDWXUH� GX� GLVFRXUV�
SURWpJp� MRXHUD�� FRPPH�RQ�YLHQW�GH� OH�YRLU��XQ� U{OH�
HVVHQWLHO� GDQV� OD� PLVH� HQ� EDODQFH� GHV� LQWpUrWV� HQ�
SUpVHQFH��/H�GLVFRXUV�SROLWLTXH�HVW� FODLUHPHQW� FHOXL�
TXL�EpQpILFLH�GH�OD�SURWHFWLRQ�OD�SOXV�LPSRUWDQWH��FDU�
LO�SDUWLFLSH�j�XQ�GpEDW�G·LQWpUrW�JpQpUDO��­�O·LQYHUVH��
XQ� GLVFRXUV� SXUHPHQW� FRPPHUFLDO� SRXUUD� rWUH�
UHVWUHLQW� DYHF� PRLQV� GH� GLIILFXOWp�� /·H[SUHVVLRQ�
DUWLVWLTXH� SRXUUDLW� rWUH� VLWXpH� TXHOTXH� SDUW� DX�
PLOLHX� GH� FH� VSHFWUH� ©�j� PL�FKHPLQ� HQWUH� OHV�
GLVFRXUV� SROLWLTXHV� HW� FRPPHUFLDX[���ª�� 'DQV�
O·DIIDLUH� Ashby Donald�� OHV� UHTXpUDQWV� LQYRTXDLHQW�
O·LQWpUrW� GX� SXEOLF� SRXU� OD� PRGH� DILQ� G·RSpUHU� XQ�

���$��=ROOLQJHU��DUW��SUpF���Q����
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UDWWDFKHPHQW� DX� GpEDW� G·LQWpUrW� JpQpUDO�� 5HMHWDQW�
FHWWH� DUJXPHQWDWLRQ�� OD� &RXU� DYDLW� FRQVLGpUp� DX�
FRQWUDLUH� TXH� OD� GpPDUFKH� pWDLW� GH� QDWXUH�
FRPPHUFLDOH�� FH� TXL� MXVWLILDLW� j� VHV� \HX[� OD�
FRQGDPQDWLRQ�� 'DQV� O·HVSqFH� FRPPHQWpH�� OH�
FDUDFWqUH�HQJDJp�GH�O·±XYUH�GpULYpH�²�TXL�D�GpMj�pWp�
VRXOLJQp�²�SRXUUDLW� WUqV� FHUWDLQHPHQW�SHVHU�GDQV� OD�
EDODQFH�� /D� ERQQH� RX� OD� PDXYDLVH� IRL� GH� O·DUWLVWH��
LQGLIIpUHQWH� j� OD� TXDOLILFDWLRQ� GH� OD� FRQWUHIDoRQ��
SRXUUDLW� DXVVL� rWUH� SULVH� HQ� FRPSWH� GDQV� OD� SHVpH�
GHV� LQWpUrWV�� GH� PrPH� TXH� O·pWHQGXH� GHV�
PRGLILFDWLRQV� DSSRUWpHV� j� O·±XYUH� SUHPLqUH�� RX�
HQFRUH��OH�IDLW�TXH�OH�QRP�GX�SKRWRJUDSKH�j�TXL�OHV�
FOLFKpV� RQW� pWp� ©�HPSUXQWpV�ª� Q·DLW� pWp� FLWp� j� DXFXQ�
PRPHQW����

6L� O·RQ� UHJDUGH� PDLQWHQDQW� GX� F{Wp� GH� O·±XYUH�
LQLWLDOH�� WURLV� REVHUYDWLRQV� SHXYHQW� rWUH� IDLWHV�� /D�
SUHPLqUH� HVW� TXH� OH� GURLW� G·DXWHXU� UHFRQQX� DX�
SKRWRJUDSKH�GRLW� pJDOHPHQW� rWUH� FRQVLGpUp� FRPPH�
XQ�GURLW� IRQGDPHQWDO�� HQ� WDQW� TX·LO� HVW� XQ�GURLW� GH�
SURSULpWp�� /·HQWUpH� GX� GURLW� G·DXWHXU� ²� HW� SOXV�
ODUJHPHQW� GH� OD� SURSULpWp� LQWHOOHFWXHOOH� ²� DX�
©�3DQWKpRQ�GHV� GURLWV� IRQGDPHQWDX[�ª��� SHUPHW� GH�
O·LQFOXUH� GDQV� OD� GLDOHFWLTXH� GHV� GURLWV�
IRQGDPHQWDX[�� VDQV� TX·LO� QH� VRUWH� QpFHVVDLUHPHQW�
SHUGDQW�GH� OD�FRQIURQWDWLRQ��/D�FRQIURQWDWLRQ�HQWUH�
GHX[�GURLWV�GH�UDQJ�VXSpULHXU�DERXWLW�HQ�HIIHW�j�XQH�
IRUPH� GH� QHXWUDOLVDWLRQ�� GH� VRUWH� TXH� OHV� JUDQGV�
pTXLOLEUHV� GH� OD� PDWLqUH� QH� GHYUDLHQW� SDV� rWUH�
PRGLILpV� HQ� GHKRUV� GH� TXHOTXHV� pSLSKpQRPqQHV�
MXULVSUXGHQWLHOV� TXL� FRUUHVSRQGHQW� j� GHV� VLWXDWLRQV�
H[FHSWLRQQHOOHV���

/D� GHX[LqPH� REVHUYDWLRQ� HVW� TXH� OD� TXDOLWp� RX� OH�
PpULWH� GH� O·±XYUH� LQLWLDOH�� DORUV� PrPH� TX·LOV� QH�
GRLYHQW� HQ� WKpRULH� SDV� LQIOXHQFHU� O·H[LVWHQFH� HW�
O·pWHQGXH� GH� OD� SURWHFWLRQ� SDU� OH� GURLW� G·DXWHXU��
SRXUUDLHQW�rWUH�LQWURGXLWV�GDQV�OD�SHVpH�GHV�LQWpUrWV��
DX� PrPH� WLWUH� TXH� OH� PHVVDJH� SRUWp� SDU� O·±XYUH�
GpULYpH�� (QFRUH� XQH� IRLV�� F·HVW� OD� SHUVSHFWLYH� G·XQ�
GURLW� G·DXWHXU� j� GHX[� YLWHVVHV� TXL� VH� GHVVLQH��
SHUVSHFWLYH� TXL� QH� QRXV� VHPEOH� SDV� WRWDOHPHQW�
FRQGDPQDEOH�� PDLV� TXL� SRVH� FHSHQGDQW� GH�
UHGRXWDEOHV�GLIILFXOWpV�GH�GpOLPLWDWLRQ��2Q�YRLW�ELHQ��
GX� UHVWH�� TXH� OH� UHFRXUV� j� OD� EDODQFH� GHV� LQWpUrWV�

��� &K�� &DURQ�� ©�/D� SURSULpWp� LQWHOOHFWXHOOH� DX� 3DQWKpRQ� GHV�
GURLWV�IRQGDPHQWDX[�ª��CCE�������Q�����FRPP�������

FRQIqUH� DX� MXJH� XQ� LPSRUWDQW� SRXYRLU� GH� GpFLVLRQ��
DXTXHO�RQ�DVVRFLH�YRORQWLHUV�XQH�FHUWDLQH�LQVpFXULWp�
MXULGLTXH��$YRXRQV�FHSHQGDQW�TXH�OH�FRQWHQWLHX[�GH�
OD� FRQWUHIDoRQ� HVW� GpMj� WUqV� ODUJHPHQW� FDVXLVWLTXH��
&RPPH� OH� UpVXPH� OH� 3URIHVVHXU� 9LYDQW�� ©�F·HVW�
WRXMRXUV� OH� MXJH� TXL� DXUD�� FRPPH� LO� O·D� GpMj�
DXMRXUG·KXL�� OH� GHUQLHU� PRW�ª���� /H� UHFRXUV� DX[�
GURLWV� IRQGDPHQWDX[� FRQWULEXH� FHUWDLQHPHQW� j�
O·pPDQFLSDWLRQ� GX� MXJH���� PDLV� XQH� IRLV� HQFRUH� LO�
Q·HVW�SDV�FHUWDLQ�TXH�OD�JpQpUDOLVDWLRQ�GH�OD�EDODQFH�
GHV�LQWpUrWV�HQWUDvQH�GHV�FKDQJHPHQWV�PDMHXUV���

7URLVLqPH� REVHUYDWLRQ�� HQILQ��� VL� XQ� MXVWH� pTXLOLEUH�
GRLW� rWUH� WURXYp� HQWUH� OD� OLEHUWp� G·XQ� DXWHXU� HW� OHV�
GURLWV� GH� O·DXWUH�� VDQV� GRXWH� IDXW�LO� VH� GHPDQGHU�
TXHOOHV�VRQW�SUpFLVpPHQW�OHV�SUpURJDWLYHV�LQYRTXpHV�
SDU�OH�FUpDWHXU�GH�O·±XYUH�LQLWLDOH��6·DJLW�LO�GX�GURLW�
SDWULPRQLDO�"� 'X� GURLW� PRUDO�"� 'HV� GHX[�"� /D�
EDODQFH�GHV� LQWpUrWV� VXSSRVH�GH� UHFKHUFKHU� OH�©�EXW�
SRXUVXLYL�ª�SDU� OD�PHVXUH�DILQ�GH�GpFLGHU�VL�RXL�RX�
QRQ� OD� UHVWULFWLRQ� j� OD� OLEHUWp� HVW� QpFHVVDLUH� HW�
SURSRUWLRQQpH�� ,O� IDXW� GRQF� V·LQWHUURJHU� VXU� OH� EXW�
SRXUVXLYL�SDU�OH�GURLW�G·DXWHXU�RSSRVp�j�OD�OLEHUWp�GH�
FUpDWLRQ�� 2Q� VDLW� TXH� SRXU� OD� &RXU� GH� -XVWLFH�� OD�
IRQFWLRQ� HVVHQWLHOOH� GX� GURLW� G·DXWHXU� HVW� GH�
GpIHQGUH� OHV� LQWpUrWV� pFRQRPLTXHV� HW� PRUDX[� GH�
O·DXWHXU��«�0DLV�GX�SRLQW�GH�YXH�GH�OD�EDODQFH�GHV�
LQWpUrWV��O·DXWHXU�TXL�LQYRTXH�OD�GpIHQVH�G·XQ�LQWpUrW�
PRUDO�GRLW�LO�rWUH� WUDLWp�GH� OD�PrPH�IDoRQ�TXH�FHOXL�
TXL� LQYRTXH� OD� GpIHQVH� G·XQ� LQWpUrW� SDWULPRQLDO�"�
$XWUHPHQW� GLW�� XQH� UHVWULFWLRQ� j� OD� OLEHUWp� GH�
FUpDWLRQ�QH�SRXUUDLW�HOOH�SDV�rWUH�FRQVLGpUpH�FRPPH�
MXVWLILpH� ORUVTX·LO� V·DJLW� GH�GpIHQGUH� OD�SHUVRQQDOLWp�
GH� O·DXWHXU� G·XQH� ±XYUH� SUHPLqUH� SOXW{W� TX·XQ�
©�VLPSOH�ª�PRQRSROH�G·H[SORLWDWLRQ�"��

/D� TXHVWLRQ� HVW� G·DXWDQW� SOXV� LPSRUWDQWH� TXH� ELHQ�
VRXYHQW��OH�WLWXODLUH�GHV�GURLWV�SDWULPRQLDX[�QH�VHUD�
SDV� O·DXWHXU�� HW� QH� VHUD�GRQF�SDV� LQYHVWL� GHV�GURLWV�
PRUDX[�� /H� GURLW� G·DXWHXU� TXH� O·RQ� RSSRVH� j� OD�
OLEHUWp�GH�FUpDWLRQ�Q·HVW�GRQF�SDV�QpFHVVDLUHPHQW�XQ�
GURLW� GH� O·DXWHXU�� &HW� DVSHFW� GH� OD�
©�IRQGDPHQWDOLVDWLRQ�ª�GX�GURLW�G·DXWHXU�SDVVH�WURS�
VRXYHQW�LQDSHUoX���V·LO�HVW�FRQVLGpUp�FRPPH�XQ�GURLW�

���0��9LYDQW��DUW��SUpF���Q�����
��� /�� 0DULQR�� ©�/HV� GURLWV� IRQGDPHQWDX[� pPDQFLSHQW� OH� MXJH���
O·H[HPSOH�GX�GURLW�G·DXWHXU�ª��JCP�G�������GRFWU�������
���&-&(�� ��� RFWREUH� ������ DII�&������� HW�&���������Phil Collins��
5HF���,��������RTD Eur. �������S�������REV��*��%RQHW���
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IRQGDPHQWDO��F·HVW�HQ�WDQW�TXH�GURLW�GH�SURSULpWp��HW�
QRQ� HQ� WDQW� TXH� GURLW� LVVX� G·XQH� FUpDWLRQ���� /H�
EpQpILFLDLUH�GH�OD�SURWHFWLRQ�VHUD�GRQF�IUpTXHPPHQW�
XQ�SURSULpWDLUH�j�WLWUH�GpULYp��TXL�WLHQW�VHV�GURLWV�GH�
O·DXWHXU�� HW� TXL� SRXUUD� H[HUFHU� VHV� SUpURJDWLYHV� \�
FRPSULV�FRQWUH�O·DXWHXU�OXL�PrPH�����

,O� Q·HVW� GRQF� SDV� WRXW� j� IDLW� MXVWH� GH� GLUH� TXH� OD�
GpFLVLRQ�FRPPHQWpH�HVW�GpIDYRUDEOH�DX[�DXWHXUV��&H�
TXL�HVW�DWWHLQW�LFL��F·HVW�PRLQV�OH�GURLW�GH�O·DXWHXU�TXH�
OH� GURLW� GH� SURSULpWp�� /D� OLEHUWp� GH� FUpDWLRQ� TXL�
EpQpILFLH�GH� OD�PLVH�HQ�EDODQFH�SURILWH�TXDQW�j�HOOH�
WRXMRXUV�j�XQ�DXWHXU���

'DQV� OD� SUpVHQWH� DIIDLUH�� FH� VRQW� SRXUWDQW� ELHQ� OHV�
GURLWV�GH�GHX[�DXWHXUV�TXL� V·RSSRVHQW�� HW� LO� VHPEOH�
ELHQ�GLIILFLOH�GH�VH�OLYUHU�j�XQ�TXHOFRQTXH�SURQRVWLF�
TXDQW� j� O·LVVXH� GX� OLWLJH�� (W� VL� G·DYHQWXUH� OD� &RXU�
G·DSSHO� GpFLGDLW� GH� IDLUH� SHQFKHU� OD� EDODQFH� HQ�
IDYHXU�GH� O·DXWHXU�GH� O·±XYUH�GpULYpH�� OHV�GURLWV�GH�
O·DXWHXU� GH� O·±XYUH� LQLWLDOH� QH� VHUDLHQW�LOV� SDV�
SXUHPHQW�HW� VLPSOHPHQW�QHXWUDOLVpV�"�%pQpILFLHUD�W�
LO� G·XQ� GURLW� j� UpPXQpUDWLRQ�� j� GpIDXW� GH� SRXYRLU�
LQWHUGLUH�O·XWLOLVDWLRQ�GH�VRQ�±XYUH�"�(W�GDQV�FH�FDV��
OH� MXJH� LUD�W�LO� MXVTX·j� IL[HU� OH� PRQWDQW� GH� OD�
UHGHYDQFH�"�Quid��HQILQ��GH�OD�SURWHFWLRQ�UHFRQQXH�j�
O·±XYUH�GpULYpH�"�©�/
±XYUH�VHFRQGH�SRXUUD�W�HOOH��j�
VRQ� WRXU�� rWUH� V\VWpPDWLTXHPHQW� UpXWLOLVpH� HW�
GpIRUPpH� j�GHV� ILQV�GH� FUpDWLRQ�SDU�G
DXWUHV�� YRLUH�
SDU� O
DXWHXU� GH� O·±XYUH� SUHPLqUH� RX� IDXGUD�W�LO�
FKDTXH� IRLV� UHIDLUH� XQH� QRXYHOOH� UHFKHUFKH� G
XQ�
SUpWHQGX�´MXVWH�pTXLOLEUHµ�ª���"��

'X� UHVWH�� TXHOOH� TXH� VRLW� OD� VROXWLRQ� DGRSWpH�� LO� QH�
IDLW� DXFXQ� GRXWH� TXH� GH� QRPEUHXVHV� TXHVWLRQV�
UHVWHURQW�HQ�VXVSHQV��/D�UHFKHUFKH�GX�MXVWH�pTXLOLEUH�
VHUD�W�HOOH� pWHQGXH� j� G·DXWUHV� GURLWV� IRQGDPHQWDX[�
VXVFHSWLEOHV� G·HQWUHU� HQ� FRQIOLW� DYHF� OH� GURLW�
G·DXWHXU�"� 2Q� SHXW� SHQVHU� SDU� H[HPSOH� DX� UHVSHFW�
GH�OD�YLH�SULYpH��PDLV�DXVVL�j�OD�OLEHUWp�GX�FRPPHUFH�
HW� GH� O·LQGXVWULH�� R�� OD� SHUVSHFWLYH� G·XQH� DOOLDQFH�
HQWUH� GURLWV� IRQGDPHQWDX[� HW� GURLW� GH� OD�
FRQFXUUHQFH� SRXUUDLW� DLQVL� VH� GHVVLQHU� HQ� YXH�
G·HQFDGUHU� OH� GURLW� G·DXWHXU�� (W� TXH� SHQVHU� G·XQH�
©�FRQWDPLQDWLRQ�ª� DX[� DXWUHV� GURLWV� GH� SURSULpWp�

��� 9�� 1�� %URQ]R�� Propriété intellectuelle et droits fondamentaux��
/·+DUPDWWDQ�������QRW��S�������
���(Q�FH�VHQV��$��=ROOLQJHU��DUW��SUpF���Q������
���)��3ROODXG�'XOLDQ��DUW��SUpF��

LQWHOOHFWXHOOH�"� 6L� OHV� GURLWV� IRQGDPHQWDX[� SHXYHQW�
IDLUH� pFKHF� DX� GURLW� G·DXWHXU� MXVTXH� GDQV� VD�
GLPHQVLRQ� PRUDOH�� LO� Q·H[LVWH� DXFXQH� UDLVRQ� GH�
SHQVHU� TXH� OHV� GURLWV� GH� SURSULpWp� LQGXVWULHOOH� QH�
VHURQW� SDV� DWWHLQWV��2�� O·RQ� VH� VRXYLHQW� G·XQ� DXWUH�
DLU� FRQQX��� GURLW� GHV� PDUTXHV� versus OLEHUWp�
G·H[SUHVVLRQ����

2Q�SHXW�JULPDFHU�GHYDQW�WDQW�GH�FKDQJHPHQWV�HW�VH�
ODPHQWHU� VXU� O·LQFHUWLWXGH� TXL� SqVH� OHV� WLWXODLUHV� GH�
GURLWV�� 2Q� SHXW� V·LQWHUURJHU� VXU� OD� FRKpUHQFH� GH�
O·DFWLRQ� SXEOLTXH� ORUVTX·RQ� UHQIRUFH� O·DUVHQDO�
OpJLVODWLI� GH� OXWWH� FRQWUH� OD� FRQWUHIDoRQ� DORUV� TXH�
GDQV� OH� PrPH� WHPSV� OH� UHFRXUV� DX[� GURLWV�
IRQGDPHQWDX[�FRQGXLW�j�QHXWUDOLVHU�OHV�SUpURJDWLYHV�
GHV�WLWXODLUHV�GH�GURLWV����/H�PpORPDQH�VH�FRQVROHUD�
HQ� VH�GLVDQW�TXH�F·HVW� O·DOWHUQDQFH�HQWUH�GHV�SKDVHV�
GH� WHQVLRQ� HW� GH� UpVROXWLRQ� TXL� IDLW� OD� EHDXWp� GX�
PRXYHPHQW�KDUPRQLTXH��*DJHRQV�TX·j�FHW�pJDUG��OD�
V\PSKRQLH� GH� OD� SURSULpWp� LQWHOOHFWXHOOH� HW� GHV�
GURLWV�IRQGDPHQWDX[�QH�VDXUDLW�GpFHYRLU����

1���%�

���1��%URQ]R��Propriété intellectuelle et droits fondamentaux��op. cit���
S� ������ ©�LO� DSSDUWLHQGUD� >DX[� MXJHV@� GH� GLUH� R�� VH� VLWXH� OD
IURQWLqUH� HQWUH� JDUDQWLH� GHV� GURLWV� IRQGDPHQWDX[� HW
SUpVHUYDWLRQ�GH�O·HIILFDFLWp�GHV�SURSULpWpV�LQWHOOHFWXHOOHV�ª�
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